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ACTION. 


1, An owner ofslaves may be sued for the default of his slaves in not working 
on the road, in the county in which his slaves reside, though he is a resi- 
dent freeholder of another county. Barney v. Bush, 345 

2. Such suit may be brought in the name of the overseer of the road. 16.345 

3. A purchaser of a lot at a mortgage sale, where the lot had previously been 
sold under execution against the mortgagor, and the possession delivered 
by the sheriffto such purchaser, cannot transfer his title, so as to authorize 
his alienee to sue in his own name. Pryor & Fisher v. Butler, 418 


See Attachment, 7. 
See Contract, 8, 12. 


AMENDMENT. 

1. Where the names of the parties to the suit are not fully stated upon the 
margin of the judgment entry, the defect is amendable by a reference to 
the papers in the cause, and may be considered as amended, although the 
amendment is not, in point of fact made ; and for the purpose of informing 
the court that the judgment was intended to apply tc the particular cause, 


extrinsic evidence is admissible. Smith v. Redus and Wife. 99 
2. After judgment, all defects of form, not previously objected to, are cured 
by the statute of jeofails. Turner, et al. v. Brown, et al. 866 


See Demurrer, 2. 

See Executors and Administrators, 10, 11. 
See Judgment and Decree, 2° 

See Practice at Law, 1. 


APPEALS AND CERTIORARI. 

1. Upon an appeal, or certiorari, from a justice’s court, there can be no 
change of the parties; they must be the same as in the inferior court. Wil- 
son v. Collins, use, &c. 127 

2. A confession of judgment before a justice of the peace, is a release of er- 
rors, after which it cannot be carried to an appellate court, either by appeal 
or certiorari. If the confession was by mistake, or procured by fraud, it 
seems a Court of Chancery would afford relief. Ib. 127 

3. The sureties in a bond for a certiorari are only liable to the extent of its 
penalty, and if the judgment be rendered against them for a larger sum, 
the judgment will be amended on motion in the court below, or in an ap- 
pellate court, at the costs of the plaintiff in error. McKeen aud Wife v. 
Nelms, 507 

See Abatement, 3. 
See Contract, 12. 
See Jurisdiction, 2. 
See Set Off, 6. 
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ARBITRATION AND AWARD. ; 


1.-The statutes which provide for the submission of matters to arbitration, 
the manner in which awards shall be made, their effect, &c. do not abro- 
gate the common law on the subject, according to which it seems a parol 
submission is good, and the award, if it speaks the intention of the arbi- 
trators, and is unobjectionable in itself, or for matter extrinsic, it will be 
upheld. Byrd v. Odem, 755 
See Usury, 3. 


ASSUMPSIT, ACTION OF. 


1. Where a decree of the Orphans’ Court, upon the final settlement of the 
estate of a testator was reversed after it had been satisfied by the execu- 
tor, the latter may recover back the amount paid fin an action for money 
had and received ; unless the party in whose favor the decree was render- 
ed, can show it was justly due. Cox.er,C. J., dissenting upon this point- 
was of opinion that the judgment of reversal vacated the decree in toto, 
that a Court of Chancery or the Orphans’ Court, in virtue of the statute up- 
on the subject, alone had jurisdiction of the matters of account involved in 
the settlement of the executorship; consequently the defendant could not 
litigate them at law, either as a plaintiff or by way of defence to the ac- 
tion. Stewart v. Conner, 803 

2. A writing acknowledging asumof money to be due for corn and fodder, 
used by the party, may be declared on as a promise to pay that sum imme- 
diately, and without noticing that it was due for cornand fodder. Carlisle 
v. Davis, 858 


ATTACHMENT. 


1. It is competent to issue an ancillary attachment under the act of 1837, 
“when a suit shall be commenced in any Circuit or County Court,” al- 
though the leading process shall not have been executed; and the failure 
to serve the writ upon the defendant, will not abate the attachment, or im- 
pair its efficiency, but the plaintiff may proceed to judgment as in other 
cases. Morgan v. Lamar, Ev’r. 931 

2. A justice of the peace of one county is not authorized to issue an attach- 
ment returnable in another; and it is competent for a garnishee to avail 
himself of the irregularity of the attachment in an appellate court, though 
no objection had been made to it previous to the judgment below. Dew 
v. The Bank of the State of Alabama, : 323 

3. Where an attachment issues at the instance of one non-resident against 
another, the affidavit should state that the defendant had not sufficient pro- 
perty to answer the debt within the State of his residence, not only within 
the knowledge, but within the belief of the party taking the oath. Cobb v. 
Miller, Ripley & Co. 499 
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ATTACHMENT—continveEp. 


4. The levy of an attachment on a pair of shoes, if really made, and the 
shoes of any value, is sufficient. If the levy is‘fictitious, or colorable, it 
would be quashed by the Court to which it was returned on motion.— 
Thornton v. Winter, 613 

5. The return of the sheriff, that he has levied on certain property by virtue 
of the writ, is an affirmation that it is the property of the defendant. 1b. 613 

6. Whenan ancillary attachment in aid of a suit is sued out, the grounds 
upon which it issues, cannot be traversed or put in issue by the defendant. 
Jones &§ Co. v. Donnell, 695 

7. It is no justification that one suing out an attachment, has good reason to 
believe the fact to be as he states it in his affidavit. Ifthe causes alledged 
do not exist, he is answerable to the defendant in attachment, for all the 
injury he sustains by the suing out of the attachment. Alexander v. Hutchi- 
son, 825 
See Abatement, 6. 


See Garnishment and Garnishee, 5. 
See Practice at Law, 4, 23. 





BAILMENT. 


1. Where one receives a chattel from another, under a stipulation in writing, 
that he will return it “whenever called for, in good repair, and free from 
expence,” he must deliver it on demand, or excuse the non-delivery ; if 
when demand is made by a third person, in whose hands the writing was 
placed for that purpose, the bailee does not call on him to produce his au- 
thority, but places his refusal upon the ground that the chattel had been 
removed from his possession by some other person, he cannot object in his 
defence to an action of trover, that the agent did not show an authority 
when the chattel was demanded. Spence v. Mitchell, 744 

2. To make out a case of bailment, there must be a contract, either express 
or implied, and the mere taking by an overseer of cotton seed left by the 
former occupant on the plantation of the employer of the overseer and the 
use of it by his direction, will not support a declaration by the owner of 
the cotton seed, against the overseer for the value of it, as upon a bailment 
tohim. Bohannon v. Springfield, 789 
See Frauds, Statute of, 2, 3. 


BANKRUPT. 


1. A binding promise by a certificated bankrupt to pay a debt previously owing 
by him, must be either unconditional, or if depending on a condition, it 
must be shown that the condition has been performed. Branch Bank at 
Mobile v. Boykin, 320 


127 
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2. Where an execution is levied on land, and the defendant in execution 
was discharged as a certificated bankrupt, after the judgment, but previ- 
ous to the levy, the execution and levy cannot regularly be quashed on 
his motion. Freeny v. Ware & Warren, 370 

3. Under the bankrupt law, the petition must be filed in the district where 
the supposed bankrupt, at the time of filing it, shall reside, or have his 
place of business, and ifthe district court granting his discharge has not 
jurisdiction of the person by reason of residence, or place of business, the 
discharge is void. Stiles v. Lay, 795 


BASTARDY, AND PROCEEDINGS IN. 


1. In an information for bastardy, the recital in the caption that the relator is 
a single woman, is sufficient. Austin v. Pickett, 102 
2. The marriage of the relator after the information, will not abate the pro- 
ceedings in a prosecution for bastardy ; nor will a marriage in fact be in- 
ferred when the relator is afterwards called by another name, as late of 
the name set out in the information. Ib. 102 
3. When the imputed father pleads not guilty of being the father of the bas- 
tard child, and the verdict is, that he is the real father of the said child, 
the plea and verdict will be referred to the complaint, and an irregular is- 
sue offered by the Court will be disregarded, although the defendant’s de- 
murrer was overruled. Ib. 102 
4, A judgment in a bastardy suit, by which the defendant is condemned to 
pay the sum of fifty dollars a year for ten years, towards the maintainance 
and education of the bastard child, and that he enter into bond and secu- 
rity for the due and faithful payment of the said sums of money, as by sta- 
tute required, is regular. Ib. 102 
5. Where the verdict affirms that the defendant is the real father of the bas- 
tard child of the woman by whom he was charged, it is sufficient; and a 
judgment thereon, which condemns the defendant to the payment of the 
sum preseribed by law as a consequence of the paternity, and directs a 
bond to be executed, with surety, for the annual payment of the sum ad- 
judged, though not entirely formal, will be sustained. Berryman v. The 


Judge of the County Court of Lawrence, 455 
6. A party on whom the paternity of a bastard child is established, by judg- 
ment, is liable to pay costs. Ib. 455 


See Curtesy, Tenant by, 1. 
See Practice at Law, 11. 
BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. A promissory note payable in bank, is by statute made subject to “the 
rules of the law merchant, as to days of grace, demand and notice, in the 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—continvep. 


same manner that inland bills of exchange,” &c. are ; consequently, where 
such paper is indorsed, either regularly or irregularly, the indorser must be 
charged by a demand and notice. Br. B’k at Montgomeryv. Gaffney, 153 
2, Where commercial paper, past due, is indorsed, it cannot be assumed as a 
legal conclusion, that a demand of payment should be made by the holder, 
and notice of its dishonor given within any precise time; but in such case, 
all that can be said is, that the demand must be made, and the notice giv- 
en, in a reasonable time. The facts must be ascertained by the jury, and 
their verdict should be influenced by such legal analogies as are establish- 
ed. Ib. 153 
3. An action may be brought without a previous request, where a party pro- 
mises to pay on demand, yet in the case of indorsed paper, the writ, or 
summons, by which a suit thereon is commenced, does not authorize the 
officer to whom it is addressed, to receive the money, or contemplate pay- 
ment otherwise than by legal coercion; consequently it is not a sufficient 
demand to make a notice, which is merely consequential, avail any thing. 
Ib. 153 
4, The addition of two names as makers of a note, placed there without the 
consent of the maker, will not avoid it, unless put there for a fraudulent 
purpose. Montgomery R. R. Co. &c. v. Hurst, 513 
5. A party who signs his name to a note in blank, with the understanding 
that it shall be filled up with a particular amount, or be used in a particular 
mode, is liable npon the note, to a party who receives it in ignorance of 
the agreement, and pays a valuable consideration for it, whether it be an 
advance of money or the extinguishment ofa debt. Decatur B. v. Spence, 800 


See Consideration, 1. 

See Evidence, 2, 3. 

See Indorser and Indorsee, 11. 
See Payment, 1. 


CHAMPERTY AND MAINTENANCE. 

1. A contract to collect a note for another, and to receive as compensation 
therefor, one half the amount collected, is champertous, and if collected, 
and the money is received by the proprietor of the note, does not entitle 
the party performing the service to recover a moiety, or any other sum of 


him. Byrd v. Odem, 755 
CHANCERY. 


1. Where a party is sued at law, ina county remote from his residence, up- 
on a note, the making of which he denies, he should take prompt measures 
to defend himself, by interposing a plea and intrusting his defence to 
counsel, or by his attendance at court in person, or by an agent informed 
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as to the gréunds upon which a recovery was to be resisted, &c. A court 
of equity will not grant relief against a judgment at law, merely because 
itis inequitable. Stinnett §& Townsend v. Br. B’k at Mobile, &c. 120 

2. A party cannot have the benefit, in equity, of a partial payment made by 
a compromise before judgment, upon the ground that he did not acquirea 
knowledge of it in time to plead it. To entitle a party to come into Chan- 
cery after judgment at law, he must show the exercise of ordinary dili- 
gence to discover the defence; or that he was prevented from employing 
such diligence by fraud, accident, or the act of the opposite party, unmix- 
ed with fault or negligence on his part. Jb. 120 
3. A confession of judgment before a justice of the peace, is a release of er- 
rors, after which it cannot be carried to an appellate court, either by appeal 
or certiorari. If the confession was by mistake, or procured by fraud, it 
seems a Court of Chancery would afford relief. Wilson v. Collins, &c. 127 
4. A surety in a claim bond, is not precluded by a judgment improperly ob- 
tained against his principal, from resorting to a Court of Chancery, to es- 
tablish, that the property levied on and condemned, had been previously 
levied on by a senior judgment creditor, and condemned, pending the trial 
of which the last levy was made; and that the property had been deliver- 
ed in satisfaction of the judgment of the senior creditor. Babcock & Grif- 
jin v. Williams, 150 
5. When property is conveyed to one, in trust for others, and is subsequent- 
ly levied on as the property of the grantor, the trustee is not entitled to go 
into equity to restrain the creditor. Bissell & Carville v. Lindsay, et al. 162 
6. Quere? Whether a State Court can restrain a party to a suit in the Courts 
of the United States, or the officers of those courts, from making a levy; 
but however this may be, the Marshal may be sued in detinue, either at 
common law or under the statute, for the recovery of slaves owned by a 
stranger, but seized under execution; and the Marshal’s refusal to accept 

a claim bond under our local statute does not invest a court of equity with 
jurisdiction. 1b. 162 
7. D,in a suit in Chancery, instituted by him against C and others, obtain- 
ed a decree for the possession of certain lands, which C had previously sold 
with warranty, and which were purchased with warranty by B & W ; the 
same decree requiring D to pay C a sum of money, and giving to C a lien 
on the land for its payment. C being liable to B & W on his warranty, and 
being insolvent and a non-resident: Held, that a Court of Chancery would 
give relief, and direct the money due from D to C, to be paid to B & W_ 
they having, to quiet their title, purchased from D his interest in the de- 
cree. Davenport v. Bartlett & Waring, 179 
8. An appeal from an interlocutory decree dissolving an injunction, must be 
taken before the Chancellor. Griffin v. Branch Bank at Huntsville, 201 
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9. Such an appeal has not the effect to revive the injunction, unless that is 
so directed by the Chancellor. 1b. 201 
10. The purchaser of trust property, at a sheriff’s or coroner’s sale, when it 
is sold as the property of another, cannot be sued in equity on the mere 
ground that the property is a trust estate. His title is adverse to that of 
the trustee, and is not subject to investigation in a court of equity, unless 
he claims under the trustee, or by collusion with him. Colburn, et al. v, 
Broughton, et al. 351 
11. The mere circumstance that a trust is created on certain property, does 
not invest a Court of Chancery with jurisdiction to determine disputes a- 
rising with regard to the title. Ib. 351 
12. The death,of the trustee is not a circumstance to confer jurisdiction, al- 
though it might create such an equity as would warrant a bill to preventa 
sale, or removal of the trust estate, until the legal title could be ascertain- 
ed by suit. Ib. 351 
13. The Chancery Court may take jurisdiction after proceedings have been 
commenced in the Orphans’ Court, in a proper case, and having jurisdic- 
tion for one purpose, retain it for all purposes, and make a final settlement. 
Blakey, AZm’r, et al. v. The Heirs of Blakey, 391 
14. Where the assets are withheld by the administrator, claiming them as his 
own, by a secret gift, the Chancellor may interpose, arrest further pro- 
ceedings in the Orphans’ Court, compel a discovery of the assets, and pro- 
ceed to make final settlement and distribution. Jb. 391 
15. Where the garnishee in an attachment suit was induced to file an answer 
prepared by the plaintiff’s attorney, under his assurance that she should 
receive no injury, and be protected against certain notes outstanding in 
the hands of a third person, not a party to the suit, and afterwards the mo- 
ney due on those notes was collected from the surety of the garnishee | 
who then sued and recovered from the garnishee, the amount so collected, 
the plaintiff in the attachment suit is bound by the agreement of his attor- 
ney, and will be restrained from enforcing his judgment. Hayes v. O’- 
Connel, 488 
16. The contingent interest of a party in slaves, if in danger of being lost, 
&c., by their removal, &c., itseems may be protected in equity. James v. 
17. Mere inadequacy of price, or other inequality inthe bargain, will not in- 
duce a court of equity to avoid it, unless it be such as to shock the con_ 
science, and amount in itself to conclusive and decisive evidence of fraud, 


Juzan, et al. v. Toulmin, 663 
18. Semble; the staleness of the complainant’s demand will sometimes induce 
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a court of equity to deny relief, although the statute of limitations may not 
have completed a bar. Jb. 663 
19, Although a contract is entered into under a mistake of law, or fact, yet if 
it was made in good faith—each party possessing equal information, or 
equal means of acquiring knowledge, neither having practised any unfair- 
ness or deception towards the other, a court of equity will not grant re- 
lief. Ib. 663 
20. Semble, that Chancery will entertain a suit to adjust the pretensions, or 
settle the priorities of conflicting claimants, where there is a cloud hang- 
ing over the title to lands which would prevent them from selling for a fair 
market value. .4nderson, et al. v. Hooks, et al. 704 
21. Where the vendor of lands, in answer to a bill by the vendee for a rescis- 
sion, insists that the sale was fair and bona fide, and an offer made to him 
to rescind would have been unavailing, the bill should not be dismissed be- 
cause it is not proved, that an offer was in fact made, before it was 
filed. Elliott, et al. v. Boaz, 772 


See Contract, 10. ° 

See Contribution, 2. 

See Estates of Deceased Persons, 5. 

See Execution, Writ of, 8. 

See Fraud, 4, 6. 

See Guardian and Ward, 3. 

See Husband and Wife, 6, 7. 

See Mortgagor and Mortgagee, 4. 

See Practice in Chancery, 13, 14, 15, 22. 
See Principal and Surety, 5. 

See Vendor and Vendee, 8, 12, 14, 16, 17. 


CLERK AND REGISTER OF COURT. 


1. Where one who was Clerk of a County Court, and also guardian ad litem 
toa minor, received payment, as clerk, ofa judgment rendered in favor of 
the minor, and gave his receipt as clerk, he cannot by an entry upon his 
docket afterwards, change the character of the payment, so as to make it 
appear he received it as guardian ad litem. Haynes v. Wheat & Fennell, 239 

2. The receipt of a clerk, like that of any other person, is open to explana- 
tion by extrinsic proof. Ib. 239 

3. The clerk of a court in which a judgment has been rendered, has author- 
ity to receive the amount in money, before or after an execution has is- 
sued. Ib. 239 
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4. Neither a clerk, or sheriff, has authority to receive any thing in payment 
of a judgment, or execution, but money, and a payment in any thing else, 
would be no discharge of the defendant in execution, though the sheriff 
would be precluded by his return from denying that he had received mo- 
ney in its discharge. Jb. 239 

5. Although the sheriff, by a return of satisfaction, subjects himself to pay 
the plaintiff in coin, he has the power to receive in discharge of the writ, 
such bank notes as are then passing in the community current as money, 
although they may not be convertible into specie at pleasure, at the nomi- 
nal amount ; and such a receipt, if bona fide, will discharge the defendant 
in execution, and fix the liability of the sheriffand his sureties. Ib. 239 


CONSIDERATION. 


1. A note given by a purchaser of a subdivison of the public lands, as a com- 
pensation to one who, previous to the purchase, had settled upon and im- 
proved the same, is not supported by a consideration which will authorize 
its recovery. Duncan, use, &§c. v. Hall, 128 

2. A reservation of the public lands, which is subject to forfeiture upon the 
alienation of the reservee, and its voluntary abandonment, is nevertheless 
a sufficient consideration for the contract by which the reservee agrees to 
sell it, and receive slaves as an equivalent—the contract being bona fide on 
both sides. And the vendor of the slaves cannot maintain an action to 
recover them back. James v. Scott, 579 

3. It is not necessary, in an action upon the indorsement of a bill single, for 
the indorsee to prove the consideration which moved from him to the in- 
dorser—the statute makes the writing evidence of the debt or duty, and 
requires the defendant to deny it by plea, supported by affidavit; and this, 
although the paper indorsed was not negotiable at common law, and the 
indorsement was made in another State. Miller & Cobb vy. McIntyre, 638 


See Usury, 1. 
CONSTABLE AND HIS SURETIES. 


1. A judgment cannot be obtained against the sureties of a constable, by 
motion, for his default, after his death. In such acase, resort must be had 
to the common law for redress. James v. /uld and Spear, 462 

2. A constable’s bond, taken in the penalty of $2,000, and not extorted co- 
lore officit, is not void asastatute bond. Baghyv. Chandler & Chandler,770 


CONSTITUTIONAL LAW. 

1. The city of Mobile, under the provisions of its charter, authorizing the 
levy of a tax upon real and personal estate within the city, may lawfully as- 
sess a steamboat plying on the waters of the Alabama river, although it is 
registered and enrolled as a coasting vessel under the laws of the United 
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States, if owned by citizens of the State resident in Mobile. Battle v. The 
Corporation of Mobile, 234 
2. And the city has the same power if the owner of the boat is a citizen of 
another State, yet resident here during the business season, although the 
boat may be assessed, and taxes paid in the State of which the owner is a 
citizen. Ib. 234 
3. The act of January, 1842, entitled an act to prevent the sacrifice of real 
estate, is not unconstitutional with respect to creditors then in existence, 
whether creditors at large, or having obtained judgment liens. And one 
judgment creditor may redeem from another the lands of their common 
debtor, purchased by the latter at an execution sale, although the purchas- 
ing creditor was a creditor at the passage of the act. Iverson v. Shorter,713 


CONTRACT. 


1. Two writings, connected by a reference of one to the other, or simulta- 
neously made in respect to the same subject matter, and proved to be parts 
of an entire transaction, may be considered and construed as constituting 
but a single contract, in the same manner as if embodied in one instru- 
ment. Sewall v. Henry, 24 

2. P agreed with H, to purchase a slave of him, at the price of $600, in Al- 
abama bank notes, and paid one hundred down, the slave remaining in the 
possession of H. P afterwards tendered the amount in Georgia bank notes 
which H declined to receive, but told P to take the money and exchange 
it for Alabama bank notes, and ifhe could not do so, he would pay back 
the money. P afterwards sued the representative of H, forthe $100. Held, 
that this was, in effect, an unconditional rescission of the contract, and the 
failure of P afterwards to tender the Alabama notes, and demand the slave, 
a proof of his inability to make the exchange. Mobley, Ex’r, v. Pickett, 97 

3. An overseer, by his contract, impliedly stipulates that he is qualified to 
execute the trust reposed in him, and that he will diligently superintend 
the business of his employer, take care of the property confided to his 
care, and treat the slaves in hischarge with humanity. Roberts v. Brown- 
rigg, 106 

4. When an overseer enters upon the discharge of his duty, and continues 
until he is dismissed by his employer, inan action for his year’s wages, he 
need not prove that he performed his services faithfully, as a presumption 
arises that such is the fact, from his being permitted to remain on the plan- 
tation, and it then devolves on the employer, to establish a sufficient cause 
for dismissing him. Ib. 107 

5. When an act is done, or omitted, which would justify the employer in 
dismissing the overseer, he must act promptly, as he will not be justified in 
afterwards dismissing him for that cause. Jb. 107 
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6. P purchased some slaves of H, for $1400, upon which A and B had mort- 
gages, the latter being the eldest, paid down $1000, and executed his note 
for $400, H agreeing to satisfy both mortgages. At the time of the sale, 
the slaves were in the possession of A,to whom H delivered the note of 
$400, and obtained possession of the slaves, which he delivered cver to P. 
H did not satisfy the mortgage of B, and P was compelled to pay upon it 
a larger sum than the amount of the note. Suit being brought on the note 
in the name of H, for the use of A against P—Held, that if P was privy to, 
and assented to the agreement between H and A, by which the former ob- 
tained possession of the slaves from A, he could not defend himself against 
the payment of the note, by proving that he had been compelled to pay a 
larger sum for H, but in the absence of such proof, A must be understood 
as having delivered up the slaves, on the responsibility of H, and had 
therefore no greater rights than H would have, if suing for his own benefit, 
Pippin v. Huntington, 228 

7. Where one had the pre-emption right to enter certain land, which anoth- 
er agreed to advance the money and enter, provided the entry was made 
in his own name, and that upon being repaid the purchase money, he 
would convey the land—Held, that this contract, if in writing, and signed 
by the party to be charged, could be enforced after a payment of the pur- 
chase money, either in equity, for a specific performance, or by action at 
law, to recover damages for its breach. Kizer v. Lock, 269 

8. Where one party stipulates with another to pay him fifty dollars per month 
for four months, for his services as clerk ina store, and then refuses to al- 
low the services to be performed, without a sufficient cause, the party en- 
gaged as aclerk, may immediately commence an action against his em- 
ployer, and recover, not only the damages sustained by the breach of con- 
tract at the time suit was brought, but such as may be developed up to 
the trial. And although the declaration alledges that the four months 
had expired, without making any reference to the time when it was filed 
or the issuing of the writ, it cannot prejudice the finding of the jury, where 
the proof is ample to show a good cause of action, as stated by the plain- 


tiff Davis v. Ayres, 292 
9. A contract may be rescinded in part, and stand as to the residue, by the 
consent of the parties to 1t. Borwm v. Garland and Borum, 452 


10. A contract made by a man of fair understanding, would not be set aside 
merely because it was a rash, improvident or hard bargain; yet if made 
with a person of imbecile mind, the inference is, that it was obtained by 
circumvention or undue influence, so as to throw upon the other party the 
onus of showing its fairness. Juzan, et al. v. Toulmin, 662 

11. A resolution by the Directors of a Rail Road Company, that the stock- 
holders might relinquish one half of their stock, and the payments previ- 


128 
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ously made accounted for as if made on the stock retained, provided the 
stockholders paid all the calls subsequently made by the dicrectory, is in 
the nature of a contract, entered into between the corporation and its mem- 
bers, and is not on its face illegal or improper. Cooper v. Frederick, 738 
12. S exchanged with D, agulky for a wagon, agreeing that he would put it 
in good repair, and accordingly instructed a carriage maker to make cer- 
tain repairs, amounting'to $19 50, for which he paid, D, to whom the 
carriage maker was indebted, directed other repairs to be made, amount- 
ing to R13, which were necessary to put the sulky in the condition in 
which 8 stipulated it should be ; this sum S refuses to pay. Held, that in 
cases in which the amount in controversy is so small, the court looks ra- 
ther to its equity and justice, than the strict rules ordinarily applied at 
law: that S was not liable to the carriage maker for the $13, but D was 
liable in virtue of his contract; that as the carriage maker was indebted 
to D, he might retain it from his indebtedness, aud D recover it of S. De 
Bard v. Smith, 788 
See Chancery, 17. 
See Consideration, 2. 
See Evidence, 37. 
See Payment, 1. 
See Principal and Surety, 13. 
See Promise, 1. 


CONTRIBUTION. 


1. Asurety who discharges the debt of an insolvent principal, by a payment 
in money, and in his own note, which is received by the creditor as pay- 
ment, and the evidence of the original debt given up, may sue a co-surety 
for contribution. Pinkston v. Taliaferro, 548 

2. Asurety who has paid the debt of a dead, and insolvent principal, and laid 
his claim before the Orphans’ Court, at the same time that he is suing a 
co-surety for contribution, will be held a trustee for such co-surety for one 
half the amount 1ecovered in the Orphans’ Court; but cannot be restrain- 
ed from proceeding in Chancery, until the final settlement and order of 
distribution, although he is the administrator of the principal debtor. 1b, 548 

3. A judgment was obtained against the sheriff and his sureties, for the de- 
fault of the sheriff, in not making the money on a judgment against R. P, 
one of the sureties to the official bond. An execution issued on the judg- 
ment against the sheriff, was levied on some slaves of R. P., who gave a 
forthcoming bond, with 8, as his surety. This bond was forfeited, and an 
execution issued against the sheriff, and his sureties, and including 8., the 
surety to the forfeited bond; which last execution 8. discharged. Held» 
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that he could not sue the sureties of the sheriff for contribution, — #itzpat- 
rick’s Adm’r vy. Hill, 734 


CORPORATIONS. 


1, The city df Mobile, under the provisions of its charter, authorizing the 
levy ofa tax upon real and personal estate within the city, may lawfully as- 
sess a steambout plying on the waters of the Alabama river, although it is 
registered and enrolled as a coasting vessel under the laws of the United 
States, i owned by citizens of the State resident in Mobile, Battle vy. The 
Corporation of Mobile, 234 

2. And the city has the same power if the owner of the boat is a citizen of 
another State, yet resident here during the business season, although the 
bout may be assessed, and taxes paid in the State of which the owner is a 
citizen, Tb, 234 

3. A corporation, as well as a natural person, is bound by those acts which 
create a presumption of agency. But when an effort is made to prove the 
fact of agency, by an order on the corporation books, the books them- 
selves must be produced, or secondary evidence of their contents, after no- 
tice to produce them. The Montgomery R. R. Co. &c. v. Hurst, 513 

4. The execution of a note to a corporation by its corporate name, is an ad- 
mission of the fuet, and prima facie evidence of the existence of the char- 
ter of the company, and user under it, under the plea of nud tiel corpora- 
tion, 1b. 513 

5. The decision in the case of Crocheron v. The Bank at Montgomery, 5 
Ala. 251, reconsidered and aflirmed. Whetstone v. The Bank at Mont- 
gomery, 875 

G. A witness who is a director of a bank, cannot be asked whether the other 
directors of the bank and himself, knew with what intention a rail road 
company issued certain bills or notes. 1b, 875 

See Contract, 11. 
See Garnishment and Garnishee, 13. 


See Principal and Agent, 4. 

COSTS, AND SECURITY FOR. 

1. Under an order requiring a plaintiff to give security for costs “ by the next 
term,” or upon the failure to do so, the suit stand dismissed, it is allowable 
for him to give the security, any time at or before the next calling of the 
cause, at least during the term to which the cause was continued. Reese 
v. Billing, 268 

2. Since the passage of the act of 4th February, 1843,(Acts 1843, p. 19,)no 
clerk is entitled to recover more than twenty-five cents for issuing an alias 
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execution in a bank suit, although the judgment was obtained by the bank 
prior to that time. Branch Bank at Mobile v. Thompson, 295 
3. A party on whom the paternity of a bastard child is established, by judg- 
ment, is liable to pay costs. Berryman v. The Judge of the County Court 
of Lawrence, . 455 
4. A decree upon the final settlement of the guardian’s accounts will not be 
reversed at the instance of the ward, because the Orphans’ Court has di- 
rected each party to pay his own costs. Cunningham and wife v. Pool, 615 
See Executors and Adminstrators, 13. 


See Practice at Law, 5. 


COURT, SUPREME. 


See Error, Writ of, 12. 
Pee Practice at Law, 6. 


COURT, CHARGE OF. 


1. When a jury disagree with regard to the evidence, and return to the court 
for further instructions, it is no error for the Judge to remark, that it was 
more probable the recollection of a majority of the jury was correct, than 
that of the minority, as there was nothing to show it was intended to in- 
struct the minority to yield their opinion. The State v. Blackwell, 79 

2. It is the duty of the court, when required to do so, to expound written 
testimony. Branch Bank at Mobile v. Boykin, 320 

3. A charge which assumes a fact as proved, which does not appear, may be 
properly refused, although that fact is immaterial, and if the proper charge 
is subsequently given, the refusal will be placed to the form and not the 
substance ofthe charge. Yarborough v. Moss, 382 

4. When no question of adverse title is raised, a charge upon that branch 
may be properly refused, and when the claimant makes title under the de- 
fendant in execution, the only question is as to the bena fides of the trans- 
action. Ib. 382 

5. If a charge of the court is considered ambiguous, an explanation of it 
should be asked at the time. It is not sufficient to reverse a cause, that 
the jury may possibly have been misled, where there was not any just 
ground for misapprehension. Borum v. Garland and Borum, 452 

6. When two papers are before the jury as evidence, one of which, if not part 
of the same transaction with the other, will naturally affect the right of 
the plaintiff to recover, but will not if the transaction is one and the same; 
the court does not submit a question of law, when it instructs the jury to 
ascertain to what extent one of the papers will affect the plaintiff’s rights. 
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The charge will be construed with reference to the question of identity 
Givens v. Lawler, 543 
7. When the defence interposed will not warrant a charge in favor of a de- 
fendant, a judgment will not be reversed, although the cause is submitted 
to the jury on a charge which, under other circumstances, might be erro- 
neous. 4rmsiead v. Thomas, , 586 
8. The court cannot pass upon the effect of testimony, when the question to 
be determined is, whether an act was done with a fraudulent intent or not, 
Costello v. Keho and T'hompson, 937 
9, When the court commits an error in a charge to the jury, an appellate 
court will not refuse to reverse it, because the record discloses a fact, 
which would make the error unimportant; it not appearing that,such fact 
had been relied on by one party, or controverted by the other, or any ques- 
tion raised upon it in the courtbelow. Ib. 937 
See Error, Writ of, 2, 4. 
See Evidence, 52. 
See Warranty, 2. 


CRIMINAL CASES, PROCEEDINGS IN. 


1. The tenth chapter of the penal code provides the manner by which grand 
jurors shall be constituted, and one constituted in any other mode has no 
legal warrant. When, however, the board of officers intrusted with the 
selection of the jury, has made the necessary certificate, there is no mode 
by which its action can be collaterally called in question or re-exaniined. 
The State v. Brooks. 9 

2. Although the board is limited to the selection of individuals who are 
house-holders and free-holders, and of integrity for character and sound 
judgment, and cannot lawfully select individuals of various specified avo- 
cations, professions and callings, yet the selection of those will not vitiate 
an indictment found by a jury of which they are members. Jb, 9 

3. The 11th section of the 8th chapter of the “Penal Code,” which author- 
es the entry of a nolle prosequi where the accused will not assent to the 
amendment of the indictment, and the variance between the allegations 
and the proof adduced, is such as will authorize his acquittal, cannot be 
extended by construction, so as to permit a nolle prosequi to be entered, 
and a new indictment, with allegations materially dissimilar, to be pre- 
ferred. Such second indictment will not come within the saving of the 
section in respect to the statute of limitations. T'he State v. Dunham, 76 

4. When the evidence disclosed that the defendant presented a gun within 
shooting distance of, and against the prosecutor, who was then armed with 
a knife, and about to attack the defendant, this is no assault, if there was 
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CRIMINAL CASES, PROCEEDINGS IN—continuep. 


no attempt to use the gun, or intention to use it, unless first assailed with 

the knife. The State v. Blackwell, 79 

5. Where several persons are jointly indicted for a felony, they cannot claim 
separate trials as a matter of right, although they sever in their pleas: but 
the court, in its discretion, may allow them to be tried separately. Haw- 
kins v. The State, 137 

6. Where the verdict, recited in the judgment entry, affirms the defendant’s 
guilt, as charged in the indictment, but is defectively stated in what fol- 
lows the consideratum est, the latter recital, as it is not a necessary part of 
the judgment, may be rejected as surplusage. Jb. 137 

7. Although the act of 1807, authorizing the judge to respite the sentence, 

when he reserves questions as novel and difficult, may yet be in force, it 

is now proper to render the judgment in conformity with the 1st section, 

13th chap. Penal Code. The Statev. Glaze, 283 

See Abatement, 9. 

See Detinue, 1. 

See Evidence, 72, 73. 

See Indictments, 4, 5. 

See Jury and Juror, 4, 6. 


See Trover, 2. 


CURTESY, TENANT BY. 


1. Where the father and mother intermarry after the birth of a child, the 
offspring of their illicit intercourse, and the wife die without issue subse- 
quently born, the child becomes legitimate in virtue of the statutes, and 
the husband shall be tenant by the curtesy of the lands of which the wife 
was seized, and did not alienate previous to their marriage. Hunter v. 
Whitworth, et ux. et al. 965 


CUSTODY OF THE LAW. 
See Sales. 


DAMAGES. 

1. The master or mistress of aslave, when assaulted by another, may com- 
mand the slave to aid in repelling the threatened injury ; but the employ- 
ment of such an instrument of defence, would of itself aggravate any in- 
jury which might result, and enhance the damages, unless the threatened 
danger was so immiment, as to render a resort to any means justifiable, or 
at least excusable, to prevent irreparable injury. Pinkston and Wife v. 
Greene and Wife, 19 

2. Nominal damages are always proper, when abreach of duty is made out, 

and the extent of the injury is not shown by the evidence. Bagby, use, &c. 

v. Harris, 173 
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3. In action against the sureties of a sheriff, for his neglect in releasing a 
boat attached under admiralty [process, the fact that a subsequent sheriff, 
to whom final process was issued, could have seized and sold it, is not suf- 
ficientto mitigate the da mages, unless the plaintiff is connected with the 
last neglect, by some wilful default. Ib. 173 

4, The proper measure of damages upon a bond, conditioned that a third per 
son shall convey title to land, is, the value of the land at the time when 
the title was to be conveyed, with interest on that valve to the time of trial. 
Pinkston v. Huie. 252 
See Attachment, 7. 

See Evidence, 33, 34. 


See Trover, 1. 


DEBTOR AND CREDITOR. 


1, When an account is made out by the creditor, and receipted by him, the 
presumption arises that it was paid by the debtor. Ifthe creditor in the 
receipt, states, that he received the money froma third person, it is evi- 
dence of that fact against the debtor. So also, if at the time, he had ver- 
bally admitted, or declared, such to be the fact, it would be competent tes- 
timony against the debtor, as a partof the res geste. His subsequent ad- 
tnissions or declarations, are not evidence of the fact being mere hearsay. 
Harrison v. Harrison, adm’r, 73 

2. A deed by a husband, conveying his property in trust for the use and ben- 
efit of his wife, and children, without any consideration, but the existing 
marriage, is void, as to the existing creditors of the husband. Costillo & 
Keho v. Thompson, 937 
See Constitutional Law, 3. 

See Fraud, 1, 2, 7, 8, 9. 
See Execution, Property Exempt from, 3, 4. 
See Husband and Wife, 5, 6, 7. 


See Trust and Trustee, 2, 3. 


DEEDS AND BONDS. 


1. When the obligation is to be void if the principal obligor, and E, his wife 
in a convenient time after she comes of age, shall execute and deliver ti- 
tles to certain lands, which, in the condition, are recited as lands of the 
wife sold by the husband, this binds the obligors to procure a conveyance 
in fee by the wife, and not merely her dower estate. Pinkston v. Huie, 252 

2. In an action upon a bond, which, in effect, is a covenant, that a third per- 
son shall convey title in a specified time, it is immaterial that the obligor 
retains or has abandoned the possession of the lands. Ib. 252 
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3. The proper measure of damages upon a bond, conditioned that a third 
person shall convey title to land, is, the value of the land at the time when 
the title was to be conveyed, with interest on that value to the time of trial. 
Ib. 252 

4. A surety to a writ of error bond, must be a resident citizen of the State, 
Snedicor v. Barnett, 434 

5. Where one conveys property by way of mortgage or deed of trust to se- 
cure a debt really and bona fide due, and by the same instrument provides, 
that after it is satisfied a simulated debt professedly owing to another per 
son, shall be paid from the proceeds of the same property, the deed is not 
void as to the real creditor, if he did not participate in the fraud of the 
grantor. A deed may be void in part, not only at the Common Law, but 
by statute also, and stand good for the residue. Anderson v. Hooks, 704 

6. A constable’s bond, taken in the penalty of $2,000, and not extorted co- 
lore officit, is not void as a statute bond. Bagbyv. Chandler & Chandler, 770 


DEEDS, AND REGISTRY OF. 


1, Amortgage of personal property, for the purpose of securing a debt, is 
embraced by the act of 1828, “ More effectually to prevent frands, and 
fraudulent conveyances, and for other purposes,” and will be operative 
against “creditors and subsequent purchasers,” who have notice of its ex- 
istence, although it was not registered within the time prescribed. Smith 
& Co. v. Zurcher, 208 

2. The statutes of this State authorize the registration of a deed conveying 
land at any time after the expiration of the period prescribed for that pur- 
pose, and when thus recorded makes it operates from the day of registra- 
tion as to “creditors and subsequent purchasers.” But the “creditors” 
referred to are not creditors at large—they are such as have obtained a 
lien by the recovery of a judgment, &c.; as to the former, the purchaser’s 
title might be protected, by recording his deed at any time before a lien 
attached. Daniel v. Sorrells and another, 436 


DEMURRER. 


1, Where a judgment nist has been rendered against joint and several re- 
cognizors, some of whom have regularly executed and acknowledged the 
recognizance, the question whether the others are bound as recognizors, 
cannot be raised upon a joint demurrer to a scire facias against all the par- 
ties to the judgment nisi. Hall, et al. v. T'he State, 827 

2. In a suit upon an official bond, the name of the nominal plaintiff is form, 
and not substance, and therefore a mistake inthat respect, is not reached 
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DEMURRER—continuep. 
by a general demurrer, and is amended after judgment by other parts of 
the record. T'he Governor, use, §c.v. Davis & Robinson, 917 


See Abatement, 4. 
See Pleading, 6, 10. 


DEMURRER TO EVIDENCE. 

1. H,in answer to a letter from R, writes to the latter that he had received 
from W P T, Mrs. 'T’s debt on her relations, &c., to indemnify him as 
surety for W P T’;; admitted that he had collected three hundred dollars, 
part of the debt, and stated if certain steps were pursued, more might be 
collected—insisted on retaining for trouble and expenses of collection, and 
holding the remainder of the money in hand, for his indemnity as above 
stated. An action being brought by Mrs. T against H for money had and 
received, the defendant demurred to the evidence: Held, that although the 
first name of Mrs. T’, was not expressed in the letter, it would be intended 
(upon demurrer,) from the plaintiff’s possession of the letter, that she was 
the person referred to: that it was not asserted in the letterthat W P T was 
Mrs. T’s agent, or otherwise authorized to control the demand ; consequent- 
ly he could not have authorized H to collect the demand for his indemnity, 
and the latter cannot retain what he has received for that purpose, or any 
part of it, to compensate him fortrouble and expense. Hardie v. Turner, 110 

2, In an action against the indorsers of a note, which purported to have been 
indorsed under a power of attorney, the defendants denied the indorsement, 
and demurred to the evidence, which recited that the execution of the 
power, as well as the note on which the plaintiff sought to recover judg- 
ment, were proved ; it will be intended, as the making of the note was not 
a point in issue, that the indorsement, and not the execution of the note, 
was in fact proved. The P. & M. Bank of Mobile v. King, Upson & Co. 279 


DEPOSITIONS. 

1. It is not error to admit a deposition as evidence, because one or more of 
the questions proposed upon the cross-examination were not directly an- 
swered as they should have been, if the facts sought to be elicited may be 
ascertained from answers given in other parts of the deposition, and there 
is nothing in the answers made from which it may be inferred that the 
witness designed to answer evasively. Spence v. Mitchell, 744 

2. A motion to suppress a deposition in a suit at law, which has been taken 
pursuant to statute, is addressed to the sound discretion of the court, and 
should never be allowed, when made for the first time at the trial. 16.744 

3. A package containing a deposition taken in Texas, upon which is a cer- 
tificate purporting to be made by the post master at Richmond, Texas, 
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to the effect that it was deposited in his office by one of the commission- 
ers, which is post-marked, Richmond, Texas, the word ship printed on the 
envelope, and addressed to the Clerk of the Circuit Court of Dallas coun- 
ty, Cahawba, and also post-marked New Orleans, if the package reaches 
its destination without any mark of violence, it is prima facie evidence 
that it was fairly transmitted. Babcock v. Huntington, 869 


DETINUE. 


1. The owner of stolen goods may maintain detinue, or trover, against a pur- 
chaser from the thief, although the latter has never been prosecuted, and 
although the owner had just reason to believe the goods were stolen from 
him by the individual named as the thief. Beazley v. Mitchell, 780 


DOWER. 


1, The Orphans’ Court has not jurisdiction of a petition for the allotment of 
dower. Barney v. Frowner anJ wife, 901 
2. An allotment of dower cannot be made under the statute, but in those 
cases where the dower estate can be designated by metes and bounds.— 
Ib. 901 
3. Upon the petition of the widow, her right to dower may be ascertained by 
the court, those claiming adversely being cited to contest it; and when 
the allotment is made, she is to be put into actual possession. Jb. 901 
4. Dower cannot be claimed against several alienees from the husband, by 
the same petition. Ib. 901 
5. Where the husband aliens, the widow is not dowable of the enhanced 
value of the property, by the erection of buildings, and other improve- 
ments made by the alienee, but of the value of the land at the time of the 
alienation. Quere? as to the increase of the value of the property, from 
the operation of other causes, not connected with improvements made by 
the purchaser. Ib. 901 


EJECTMENT AND TRESPASS TO TRY TITLES. 


1. A patent fraudulently obtained, or which has issued in violation of law, 
is void, and does not authorize a recovery against a party in possession un- 
der color of title. But a mere intruder cannot insist upon the invalidity of 
the patent; and where the defendant offers no evidence to justify his pos- 
session, the fair inference is, that he is an intruder. Crommelin v. Min- 
ter, 594 

2. Quere? May not the plaintiff in ejectment recover against a trespasser 
upon proof of previous possession, without any documentary evidence of 
title. Ib. 595 


See Husband and Wife, 1, 2. 
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ELECTIONS, CONTESTED, &c. 
1, Upon a contested election for the office of Clerk of the County Court of 
Mobile, the Circuit Judge certified the result of a re-count of all the votes 
was, that the relator had 732 votes, and the next highest candidate 730 
votes, but therefore certified the election to be void, according to the she- 
riffs certificate: Held— 
First—That the action of the Circuit Judge under the statute, is that of 
a supervisor of the election, and that as such, he has no power to declare 
an election void, unless the manner of conducting it is illegal—that a mis- 
take by the managers in ascertaining the result, will not vitiate the elec- 
tion, and the Judge should have certified, that the person having the high- 
est number of legal votes was elected. 
Second—That when an election is contested, it would be improper for 
the Judge of te County Court to admit the Clerk, without the production 
of a commission from the executive, or something equivalent to it, in the 





absence of a judicial decision by a competent court. The State ex rel. 
Tkompson v. The Circuit Judge of Mobile, 338 
See Mandamus, 1, 2. 


ERROR, WRIT OF. 


1. Before this Court can sustain a judgment of the Court below, when an 
error has been committed, it must be of sucha nature, that it is impossible 
any injury could have accrued to the party against whom it was commit- 
ted. Pinkston and wije v. Greene and wife, 19 

2. Although the evidence stated in the bill of exceptions may not seem to 
warrant the verdict, yet an appellate court will not reverse where no ques- 
tion was made to the jury, on the effect of the evidence. Rhodes v. Sher- 
rod, 63 

3. When a charge is not full, upon the evidence before the jury, or is even 
ambiguous, this is no cause for reversal, when no instructions beyond 
those given are asked for. J). 63 

4, This Court will not reverse on the ground that too much damages are giv- 

en, assuming the evidence stated in the bill of exceptions as furnishing 
the rule, when no specific instructions are asked to the jury on the mea- 
sure of damages. Jb. 63 

5. It is not sufficient to prevent a reversal, when the proof shown by the op- 
posite party warrants the inference that no action can be maintained; it is 
only when the case made by the party himself is not sufficient to enable 
him to recover or defend ; or when he has had the benefit of his claim, or de- 
fence, under another phase of his case, that this court will not reverse, al- 
though error has intervened. Jackson v. Gewin, 114 

6. Inferior cumulative evidence to the same point, is no reason for reversing 
a judgment, though improperly admitted. Garrett v. Rhea, Adm’r, 134 

7. When an immaterial issue is tried, a repleader will in general be award- 





1028 INDEX. 





ERROR, WRIT OF—conrinvep. 


ed; but where the cause is also tried upon the general issue, and the party 
complaining may have had every advantage under it, which he could have 
had if the appropriate issue had been joined, upon the special plea, and 
there is nothing in the record to indicate that he was prejudiced, an appel- 
late court will not reverse the judgment, that another trial may be had. 
Shippey and another v. Eastwood, 198 
8. When a matter is properly submitted to a jury, by the Orphans’ C ourt, 
andits decision is adopted by the court, it cannot be reviewed inthis court. 
Willis’ Adm’r v. The Heirs of Willis, 330 

9. Where, upsn a motion to enter satisfaction of a judgment, the record and 
decree in a Chancery cause, between the same parties, was offered in ev- 
idence by the defendant, as an answer to the motion. and the court decid- 
ed, that the precise point then before it, was decided in that suit, and was 

a bar to that motion, this court cannot review the decision, unless the pro- 
ceedings in the Chancery cause are before it. It will make no difference 
that the court had previously committed an error, which would haye been 
sufficient to reverse the cause. The error was immaterial, if the court 
was correct in the effect it ascribed to the decree in Chancery, and it de- 
volved on the party complaining of it, to show affirmatively that the court 
erred. Lyon v. Krebs, 426 
10. Where a paper is sent up with the transcript which is not necessarily a 
part of the record, it will not be noticed by an appellate court, unless it 
appears to have been made such, or at least to have been acted on by the 
court below. Landreth’s Adm’r v. Landreth’s Distributees, 430 
11. A surety to a writ of error bond, must be a resident citizen of the State 
Snedicor v. Barnett, 434 
12. The objection cannot be made im this court for the first time, that a re- 
lease of errors, which the Chancellor required, was not executed, or that 

a record made an exhibit to the bill, was not appended to the bill. Ifthe 
objection is not made in the court below, it will be considered as waived. 
Adm’r of Reynolds v. Pharr and Beck, 560 
13. When the error of a charge is made to appear, the judgment must be re- 
versed, unless it clearly appears from other parts of the record, that no in- 
jury has resulted from the error ; and the fact that the jury has returned a 
verdict for the entire sum sued for, is not sufficient to prevent a reversal, 
although that verdict would be correct only in the event they found on a 
point in the cause with which the erroneous charge was not connected, 
Hagerthy v. Bradford, 567 
14. A rule for an attachment against a party, or a witness, is a proceeding 
collateral to the cause, and if the granting or setting it aside is not a mat- 
ter within the discretion of the primary court, an error in respect to it, must 
in general be corrected by a mandamus, or other appropriate remedy, in- 
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stead of a direct proceeding which impugns the judgment in the cause. 
Hogan, §c. v. Alston, 627 
15. A writ of error which is sued out to revise a decree of the Orphans’ Court, 
by which the estate of an intestate was settled and distribution made, will 
not be dismissed because all the distributees are not made parties; but 
the writ will be amended, so as to make it conform to the record. Hearne’s 
Admr’r v. Harbison and wife, et al. 731 
16. Where the Orphans’ Court made an interlocutory order touching the dis- 
tribution of an intestate’s estate, which is erroneous, if in the final decree 
the error is repaired, and complete justice done to the parties, the previ- 
ous error will furnish no ground for a reversal of the decree. Jb. 731 
17. Quere? Is it competent for an administrator to assign an error, which is 
not prejudicial to himself, but merely affects the distributees of the estate, 
the defendants in error. Jb. 731 
18. An administrator who files his accounts and vouchers for settlement, cannot 
object on error, that the notice prescribed by statute, was not given to him. 
Ib. 731 
19, Where no diminution is shown, but a record of forcible entry before a jus- 
tice is entered, according to the truth of the case, a certiorari ought not to 
awarded; but, quere? if a refusal to award a certiorari is reversible by writ 
of error. Walters v. Rogers, 834 
See Attachment, 2. 
See Costs, and Security for, 4. 
See Court, Charge of, 5, 7, 9. 
See Garnishment and Garnishee, 8, 12. 
See Guardian and Ward, 2. 
See Orphans’ Court, 18. 
See Practice in Chancery, 5. 


See Practice at Law, 17, 18. 


ESTATES OF DECEASED PERSONS. 


1. The effect of our statute authorizing the Orphans’ Court to compel an ad- 
ministrator to distribute the estate after eighteen months, is not to limit the 
jurisdiction of the court to cases where no willis made. It merely ascer- 
tains the period when the estate shall be distributable. Harrison v. Har- 
rison, et al. 470 

2. After the expiration of eighteen months, all assets not specifically be- 
queathed, and which are usually the subject of sale, are distributable by 
the direction of the Orphans’ Court. Jb. 470 

3. It is no barto power to distribute the effects of an estate, that the adminis- 
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trator has obtained, but not carried into effect, an order for the sale of the 
personal estate. Ib. 470 
4. Nor does the circumstance, that the distributees, or some of them, file a 
bill to prevent the execution of such an order of sale, operate as a bar to 
the exercise of the power to destribute the estate under the statutes. Ib. 470 
5. Chancery has jurisdiction, either at the instance of the distributees, to 
compel a distribution and final settlement, or at the instance ofthe admin- 
istrator, to declare the validity or invalidity of wills; but no such applica- 
tion being made by the administrator, and the decision of the Orphans 
Court upon the same matter, being equally conclusive, it is unnecessary 
for the protection of the administrator to have the opinion of a Court of 
Chancery, on the validity of the will under which he acts. Jb. 470 
6. Inall suits for distribution or final settlement, the proceedings may be in- 
stituted by one or more parties, and the administrator as to him is the de- 
fendant. Ifthe distribution or settlement involves the rights of others, 
they are not concluded by the decree, unless brought before the court; 
but this duty devolves on the administrator, as he is the party for whose 
protection it is necessary. Consequently, it is error to refuse to delay a 
suit for distribution, until the necessary citations can be given by the ad- 
ministrator to all parties having an interest in the distribution. Jb. 470 
7. When a decree is made for the distribution of the personal estate by com- 
missioners, the practice is, that the return and report by them is subject to 
exception, and it is only after its confirmation by the court, that the final 
order is made to deliver the property, and it is at that time, or subsequent- 
ly, the refunding bond is examined and approved by the court. Jb. 470 
8. The recital in a decree of the Orphans’ Court, that it appeared to the 
court by “ interrogatory,” that the personal estate of the intestate was in- 
sufficient to pay the debts with which it was chargeable, cannot serve as a 
substitute for depositions, and does not satisfy the requisitions of the act 
of 1822, which requires that a sale of the real estate of a deceased person 
shall not be ordered, where the allegations of the petition are denied, and 
not sustained by depositions taken as in Chancery cases. If such deposi- 
tions were before the Orphans’ Court, and have been lost, they should be 
substituted upon due proof. Hill and another v. Hill’s Adm’r, 793 
See Executors and Administrators, 18. 


ESTOPPEL. 


1. Where a complainant brings money into court, insisting it is all that is 
due to the defendant, and the court makes an order that it be paid to the lat- 
ter, upon executing a refunding bond, if the defendant execute the bond 
and receive the money, he will not be estopped from showing that a larger 
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amount is due to him; and this although he does not bring into court the 
note which the money was intended to pay. Byrd v. Odem, 756 


EVIDENCE. 

]. It is irregular to ask a witness what was the estimated cash value put on 
lands by the neighborhood generally. At least this is but hearsay, and 
those forming the opinion could themselves be called as witnesses. Pow- 
ell v. The Governor, ex rel. 36 

2. The agent of a corporation, who accepts bills drawn on him by a stock- 
holder, for the accommodation of the corporation, is a competent witness 
against the drawer or indorsers, when sued on the bills, and also if the 
action is for money paid, &c. by one party to the bill against another.— 
Rhodes v. Sherrod, 63 

3. Although bills are drawn and indorsed for the accommodation of a corpo- 
ration, it is competent for one party, when sued ‘for money paid &c. to 
show by parol, that the agreement was to contribute jointly in case of loss, 
and this, although the names, as indorsed on the bills, indicate a different 
liability. Jb. 63 

4. Thecircumstance that a party toa bill, sued by another party to the same 
bill, stands upon it as the last indorser, is not conclusive that he is not lia- 
ble to contribute otherwise, when there is evidence before the jury of a 
collateral agreement. Ib. 63 

5. When an account is made out by the creditor, and receipted by him, the 
presumption arises that it was paid by the debtor. Ifthe creditor in the 
receipt, states, that he received the money froma third person, it is evi- 
dence of that fact against the debtor. So also, if at the time, he had ver- 
bally admitted, or declared, such to be the fact, it would be competent tes- 
timony against the debtor, as a part of the res gesie. His subsequent ad- 
missions or declarations, are not evidence of the fact being mere hearsay. 
Harrison v. Harrison, adm’r, 73 

6. When an overseer enters upon the discharge of his duty, and continues 
until he is dismissed by his employer, inan action for his year’s wages, he 
need not prove that he performed his services faithfully, as a presumption 

arises that such is the fact, from his being permitted to remain on the plan- 
tation, and it then devolves on the employer, to establish a sufficient cause 
for dismissing him. Roberis v. Brownrigg, 107 
7. The grantor in a deed of trust, by which property is conveyed to a trus- 
tee, for the benefit of creditors, is not a competent witness for the trustee, 
in a suit by him to recover the trust property from a purchaser claiming 
through a sheriff’s sale, by virtue of an execution against the grantor.— 
Hodge v. Thompson, 131 
8. One who has indemnified the sheriff for seizing goods so conveyed, is not 
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a competent witness to sustain the title of a purchaser from the sheriff, 
when the suit is by the trustee ; because, when the sheriff is indemnified, 
the purchaser, if evicted, may sue him as a warrantor of the goods pur- 
chased. Ib. 131 
9. The declarations of a grantor in a trust deed attacked for fraud, made pri- 
or to the execution of the deed, cannot be given in evidence to show the 
object and purpose of the deed. 1b. 131 
10. In an action of trover against the purchaser from one who is dead, his 
widow and son are competent witnesses for the defendant, it being shown 
that the estate of their relation is insolvent. Tatum v. Manning, 144 
11. The declarations of one in possession of a slave, that it belongs to him, 
is competent testimony, in a suit where the slave was claimed by another. 
The weight it is entitled to, is a question for the jury, under all the cireum- 
stances of the case. Gary v. Terrill, 206 
12. A distributee who received a portion of his distributive share, and re- 
leases to the administrator all claim upon the residue, is a competent wit- 
ness for the administrator, in a suit against him by a creditor of the estate. 
So also is the husband of a female distributee, who releases his wife’s 
claim to such residue. Hall v. Alexander, 219 
13. The administrator is not a competent witness to prove to the court, that 
he had funds in his hands sufficient to pay all the claims of creditors, for 
the purpose of enabling the distributees of the estate to testify. But ifthe 
distributees execute releases to him, previous to being admitted to give 
evidence, as his testimony could not prejudice, it will not be an error avail- 
able inthis court. 1b. 219 
14, Although it may not be allowable fora witness to state a conclusion of 
law instead of the facts, of which its predicated, it is competent for one 
informed upon the subject, to answer whether certain persons did, at a time 
and place designated, enter into an agreement to run as a company a line 
of stages; for though the question whether a partnership existed, may in- 
volve a legal inquiry, it is a distinct fact, whether an agreement was en- 
tered into with a view to its creation. .4nderson v. Snow & Co. 247 
15. The plaintiff sought to charge a party as a partner in running a line of 
stages, and gave evidence of his declarations at different periods—at the 
earliest he admitted the partnership, and atthe latter denied it. Plaintiff 
farther offered to show, that at the time of defendant’s denial, another line 
had been started on the same road, and in consequence of the competition, 
the charge for passengers had been greatly reduced: Held, that this lat- 
ter testimony did not impair the weight of the declarations last made by 
the defendant, but were irrelevant, and consequently rightly rejected.— 
Ib. 248 


16. The declarations of a party that he had promised to a stage line four hor- 
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ses, are not evidence sufficient te warrant the inference, that he was a 
joint proprietor ; and it is competent to repel all inferences to his prejudice 
by showing that he actually sold three horses to the agent of the ostensi- 
ble proprietor of the line. Ib. 248 
17. Where evidence is pertinent, and alone, or in connection with other tes- 
timony, will establish the issue, it is, in general, admissible, and the court 
may be required to instruct the jury so as to protect the rights of the res- 
pective parties. McNeill’s Ex’rs v. Reynolds, 313 
18. In order to prove the existence of a partnership, it is competent to show 
how the supposed firm made out their accounts, kept their books, and even 
marked boxes of merchandize; but to make such proof available, it must 
be shown that the party against whom it is offered had some agency in 
these acts, or impliedly or expressly sanctioned or approved them. Jb. 313 
19. Such an offer made after suit brough, may be given in evidence to miti- 
gate damages. Kelly v. Renfro, 325 
20. When the defendant, upon the day fixed for the marriage, wrote to the 
plaintiff’s father, desiring him to inform her of the defendant’s determina- 
tion to postpone the marriage, at least for the present, her assent to the 
proposal cannot be inferred from her silence, or from .her omission to res- 
pond to the note. Jb. 325 
21, A private memorandum book kept by one of the partners, who was trea- 
surer of the company, and to which the other partners did not have access, 
is not evidence for the party keeping it. T'urnipseed v. Goodwin, et als, 372 
22. In an action by a mechanic to recover for work done by him in the vil- 
lage in which he resided, it is competent for him to prove the customary 
charge for such work by mechanics of that village—such evidence not being 
intended to establish a “custom orusage.” Pursell v. McQueen’s Ad. 380 
23. It is error to exclude the declarations made by a person in explanation of 
the delivery of chattels, when an inference unfavorable to him is sought 
to be drawn from the fact of delivery. The declarations made at the time 
are a part of the transaction, and proper to be given in evidence as a part 
of the res geste. Nor isthe error cured by allowing the witness to state 
generally, that the party asserted a title to the chattels. Yarborough v, 
Moss, 382 
24, Since the passage of the act of 1845,(p. 136, § 2,) the defendant in exe- 
cution cannot be received as a witness if a trial of the right of property, 
although the suit was in progress, and the deposition taken before the pas- 
sage of the act. Jb. 382 
25. The attachment and venditioni exponas are evidence of the indebtedness 
of the defendant, and of the levy. Jb. 382 
26. When the question was as to the possession of the claimant and the de- 
fendant in execution, when the levy was made, the property being in the 
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hands of the sheriff, under previous levies upon other executions, the fact 
of such levies may be proved, without producing the executions. Jb. 382 
27. The notoriety of a sale in the neighborhood is nothing more than hearsay 
testimony, and therefore incompetent, if no special circumstances appear 
in the case. Ib, 382 
28. The objection that a question is leading, ought to be specific, and quere? 
whether, under any circumstances, the allowance is matter of reversal. 
When a witness admitted the recovery of a judgment for rent, held, that 
he might answer, that he was prepared at the trial to prove it was due to 
another, but that his evidence was excluded. Ib. 382 
29. Where a gift is alledged to be evidenced by a deed, which is not pro- 
duced, but an attempt is made to prove the gift by parol evidence, the with- 
holding of the deed casts suspicion over the entire transaction. Blakey, 
Adm’r, et al. v. The Heirs of Blakey, 391 
30. Inan action of slander for calling the plaintiff a hog thief, evidence of a 
common report, that the plaintiff had been accused of that crime in Mis 
sissippi, and had runaway, is not admissible in mitigation of damages, 
without showing previously that plaintiff’s general character is bad, and 
that such report was believed by his neighbors. Bradley v. Gibson, 406 
31. Nor is evidence of such report admissible in connection with a know- 
ledge and belief of the report by the defendant, to rebut the presumption of 
malice in mitigation of damages, unless accompanied by a distinct admis- 
sion that the charge is false. Ib. 406 
32. A publication that the prosecutor was charged and proven guilty, by the 
affidavits of some seven or eight of the most respectable gentlemen of the 
county, of both fraud and lying, is not justified by the production of affida- 
vits used before an ecclesiastical tribunal, upon a charge preferred by the 
defendant against the prosecutor; and when so produced it is competent 
for the prosecution to inquire what was the decision of that tribunal_— 
Graves v. The State, ' 447 
33. Evidence of witnesses, that the impression and conviction produced on 
their minds, by the evidence before the ecclesiastical tribunal, was different 
from its decision—or of the opinions expressed by others, as their decision 
and conviction upon the same evidence—or of the impression and belief 
in the community, whether the evidence established the charges, is inad- 
missible in mitigation of damages. The effect of such evidence, is to put 
the opinions of others in the stead of the verdict of the jury upon the same 
evidence. Ib. 448 
34. Evidence that the prosecutor, previous to the publication, had used vio- 
lent, abusive and slanderous words concerning the defendant, which had 
been communicated to him about a month previous to the publication, is 
not admissible in mitigation of damages; it not appearing that the defend- 
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ant’s publication was provoked by, or in any manner connected with, the 
previous slanderous words of the prosecutor. Ib. 448 
35. In asummary proceeding by motion against a sheriffand his sureties, for 
failing to pay over money collected by the former, the sheriff, if willing to 
testify, is a competent witness for the plaintiff, to prove that he converted 
the money, before the persons joined with him in the motion ceased to be 
his sureties, and thus fix a liability upon the latter instead of their succes- 
sors, in his official bond. The sheriff, in the event of a recovery, would be 
liable to either set of sureties, who were made to answer for his default; 
consequently his interest is balanced. Dumas & Co. v. Patterson, et al. 484 
36. When a note was made payable at the “Branch Bank at Montgomery,” 
parol evidence to prove, that at the time the note was made, it was agreed 
that if the note was sent to the Bank, the maker should be exonerated 
from payment, is inadmissible, because it contradicts one of the terms of 
contract. The case might be varied by proof, that the notes under this 
promise were fraudulently obtained. Montgomery R. R. Co. v. Hurst, 513 
37. A parol stipulation made at the time of the execution of a bill single, that 
it shall not be enforced until the obligee relieves the obligor from securi- 
ty debts he is then bound for, cannot affect the bill single, as a contract 
under seal cannot be modified or discharged by an unexecuted parol con- 
tract. Standifer v. White, 527 
38. A record of the county court, cannot be proved by the transcript of the 
record of a chancery snit, in which the record of the county court is an 
exhibit, as that is but the copy of a copy. Garrett, Adm’r y. Ricketts, ef 
al. 529 
39. In an action of assumpsit by the representative of a deceased father a- 
gainst his son,on promissory notes made by the latter in 1837, and paya- 
ble to the intestate, the defendant relied on payments and sets off to a 
greater amount than the sum sought to be recovered; to show that the 
sets off had been allowed on some other indebtedness to the testator, the 
plaintiff adduced evidence tending to prove, that the defendant had been 
unsuccessful in business, as a merchant, some years previous to making 
the notes, that he afterwards resided at his father’s house, without any visi- 
ble means, and then engaged ina business which required a considerable 
cash capital, and when he ceased to do that business in 1835, money could 
not be made of him on execution. Held, that this testimony did not tend 
to prove the fact it was intended to establish, that it was prima facie irrele- 
vant, and should therefore have been excluded. Sorrelle v. Craig, Adm’r 
&e. 534 
40. The testimony of a witness who stated that he was acquainted with the 
general character of one who had been examined on the other side, but 
disavowed all knowledge of the estimation in which he was held in the 
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neighborhood of his residence, is inadmissible to discredit the latter—it 
not appearing that the impeached witness had changed his residence, or 
that his employment was such as to cause his reputation to be as well 
known elsewhere as in the vicinity of hishome, 16. 534 
41. A person who states he has no knowledge of the general character of a 
witness, save only as connected with “some alledged frauds,” cannot be 
examined for the purpose of impeaching his credibility. 1b. 535 
42. Where the parties to a controversy with respect to whether a transaction 
was a purchase of slaves, or a loan of money, entered into an agreement 
relative to the disposition of one of the slaves, but agreed that the writing 
should not be used by either as evidence, and on the same day one exe 
cutes a receipt tothe other, purporting to be a receipt of notes in full for 
the slave, if the latter paper is given in evidence, the opposite party may 
introduce the agreement, to explain the whole transaction, notwithstanding 
the agreement not to use it as evidence. Givens v. Lawler, 543 
43. When a witness for the defence states that a note was left with an indi- 
vidual, as a friend, to receive payment, it is not erroneous to permit the 
plaintiff to prove by that person, that it was left with him as an attorney, 
and his instructions in relation to it. .4rmstead v. Thomas, 586 
44, The testimony of one;whose name appears as a subscribing witness toa 
deed executed about twelve years previously, that he had no recollection 
of ever having seen and attested the deed, and believes he never did, is 
not sufficient to show the deed to be spurious, in opposition to one witness 
who testifies to its execution by the parties, and of others who state cor- 
roborating facts. Juzan, et al. v. Toulmin, 663 
45. Parties and persons interested are competent witnesses in respect to the 
facts and circumstances necessary to lay a foundation for secondary evi- 
dence of a writing, as that a search has been made, and it cannot be found. 
Ib. 663 
46. The proof necessary to establish the loss of a writing, so as to let in se- 
condary evidente of its contents, must depend upon the nature of the trans- 
action to which it relates, its apparent value, and other circumstances. 
If suspicion hangs over the instrument, or that it is designedly withheld, a 
rigid inquiry should be made into the reasons of its non-production; but if 
there is no such suspicion, all that ought to be required, is reasonable dili- 
gence to obtain the original—in respect to which the courts extend great 
liberality. 1b. 663 
47. Where, from the organization of a court, no one of the Judges has prece- 
dence over the rest, from the necessity of the case, either of the Judges has 
power to make the certificate required by the act of Congress for the au- 
thentication of records. But in such a case, it must be shown that such is 
the organizotion of the court. Woodley v. Findlay, et al. 716 








vell 
334 





vitieutuetie nace 





INDEX. 1037 


EVIDENCE—conrtinvuep. 


48. After an effort has been made to assail the general reputation of a plain- 
tiffin slander, he may prove his good character. Hollyv. Burgess, 728 
49, Evidence of the admission by one defendant, although it may not bind an- 
other, is competent evidence, and the question of its effect arises only 
when a charge is necessary or requested. Palmer v. Severance and Stew- 


art, 751 
50.. The defendant may prove under the general issue in assumpsit, that the 
action was commenced before the debt was due. Rainey v. Long, 754 


51 The expression of the belief of a witness, that he saw a fact transpire, is 
not matter of opinion, so as to authorize the court to reject the evidence 
Head, &c. ve Shaver & Adams, 791 

52. The admission of the nominal plaintiff, after he had parted with his inter- 
est, cannot be given in evidence to defeat the beneficial plaintiff 1b. 791 

53. The testimony of the clerk of a court that he had made diligent search 
for certain writs of execution, which belonged to the files of his office, and 
was unable to find them, is sufficient to let in secondary evidence of their 
contents. Stewart v. Conner, 803 

54. Where the clerk of a court testifies that a book produced was the regular 
execution docket kept by him in his office, in which he made the entries 
of the issuing and return of certain executions; in respect to these entries 

®he book may be received as evidence. Ib. 803 

55. Where it is material to show that executions were in the sheriff’s hands, 
it is admissible to prove that indorsements thereon acknowledging their 
receipt, are in the hand-writing of a sheriff who has since died. Ib, 803 

56. Where an action for money had and received is brought by the defendant 
in a decree of the Orphans’ Court, upon the settlement of an executor’s 
account, which has been reversed, the statement of the account, made by 
a person appointed by the court previous to the decree, is not evidence 
per se—but it is competent to show, that the party against whom it is of- 
fered assented to, or approved it, or he may support it by vouchers, or the 
testimony of witnesses. Jb. 803 

57. A writing in the possession of the plaintiff, purporting to be indorsed to 
the defendant, but not shown to have been ever held by him, is not ad- 
missible to raise a presumption against him, although the maker’s and en- 
dorser’s signatures are proved. Carlisle v. Davis, 858 

58. The declaration of a father-in-law, made during the interval which elaps- 
ed, between the marriage of his daughter, and her leaving his house with 
her husband, to commence housekeeping, explaining the nature of the ti- 
tle he intended to make to slaves, which his daughter was to take as her 
portion, are competent evidence to show, what title he intended his son-in- 
law should have inthem. Declarations made afterwards would not be evi- 
dence for him. Powell v. Olds, Pety | 
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59. The court cannot exclude the testimony of a witness, because in the opin- 
ion of the court, he denies on his cross-examination, what he had sworn to 








upon the examination inchief. Jb, 861 
60. One who had purchased a slave, paid the principal part of the purchase 
money, and afterwards rescinded the contract, and retained possession of 
the slave by a contract of hire, is a competent witness for the vendor, ina 
suit by him against one who purchased the slave at a sale by execution, as 
the property of the witness. His competency does not depend upon the 
fact of the vendor having repaid the purchase money, upon the rescission 
ofthe contract. Babcock v. Huntington, 869 
61. What was said or done by either party, upon the rescission of the cou- 
tract, is a fact, and may be proved as such, when the fact of a rescission 
comes in question. Jb. 869 
62. A witness who is a director of a bank, cannot be asked whether the other 
directors of the bank and himself, knew with what intention a rail road 
company issued certain bills or notes. Whetstone v. The Bank at Mont- 
gomery, 875 
63. A memorandum made by a former executor, of the insolvency of certain 
debtors of the estate, is not evidence for, or against a succeeding admin- 
istrator. McLaughlin, 4dm’r, v. The Creditors of Nelms, 925 
64. A judgment against an adminstrator, in favor of the creditors of an insol- 
vent estate, which is afterwards reversed by him, is not evidence against 
a preceding administrator, when cited for settlement, of either the validi- 
ty, or amount of the claims of the creditors ; such claims not having been 
audited, and allowed, at any term of the court, when he was actually, or 
constructively present. Ib. 925 
65. It is competent for one joint maker of a promissory note to show by ex- 
trinsic evidence that he isa mere surety; and this although he did not in- 
form the payee of the fact at the time the note was aceep‘ed. Perhaps 
the law may be otherwise, where joint promisors are described in the note 
as principals, or contract as such with the payee. Branch Bank at Mobile 
v. James and Darrington, 949 
66. An objection to the introduction of certain written instruments in evi- 
dence, because the party objecting has no knowledge of them, is in effect 
an admission that in all other respects they were competent testimony.— 
Creagh &§ Forwood v. Savage, 959 
67. A judgment is evidence even for or against strangers to it,'of the fact that 
such a judgment was rendered. .fnsley v. Carlos, 973 
68. Evidence of unsatisfied judgments, is competent testimony to raise a pre- 
sumption of insolvency. Ib. 973 
69. Upon the trial of one for murder, it is not competent to prove the declara- 
tions of a third person, tending to the conclusion that he was guilty of the 
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murder, and not the prisoner, as evidence in exculpation of the prisoner. 

If such third person examined as a witness, had implicated the prisoner 

by his testimony, it might have been received for the purpose of discred- 

iting him, but was not competent testimony to establish the innocence of 

the prisoner, by fixing the crime upon the declarant. Smith, a slave v. The 

State, 990 
70. Slaves, though living together as husband and wife, may be witnesses for 

or against each other, in a criminal case. Ib. 990 

See Contract, 1. 

See Corporations, 3, 4. 

See Court, Charge of, 6. 

See Demurrer to Evidence, 1. 

See Forcible Entry and Detainer, &c. 6° 

See Orphans’ Court, 12. 

See Partners and Partnership, 1. 

See Practice in Chancery, 17, 24. 

See Presumptions and Legal Intendments, 4. 

See Principal and Surety, 6. 

See Promise, 1. 

See Protest, 2, 3, 4. 

See Record and Judgment Roll, 1, 2. 

See Sheriffand Sureties, 13. 

See Usage and Custom, 1. 

See Usury, 2. 

See Witness, 7, 10, 11, 12. 

See Witness, Certificate of, 3. 


EXCEPTIONS, BILL OF. 


1, Although the evidence stated in the bill of exceptions may not seem to 
warrant the verdict, yet an appellate court will not reverse where no ques- 
tion was made to the jury, on the effect of the evidence. Rhodes v. Sher- 
rod, 63 

2. When a charge is not full, upon the evidence before the jury, or is even 
ambiguous, this is no cause for reversal, when no instructions beyond 
those given are asked for. Jb. 63 

3. Where the judgment entry recites the matter differently from the bill of 
exceptions, the latter will control the former. Landreth’s Adm’r vy. Lan- 
dreth’s Distributces, 430 

See Practice at Law, 15. 
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1. To entitle a poor debtor to the benefit of the act which declares, “one 
work horse,” &c. shall be retained for the use of every family in this State, 
“free and exempt from levy or sale, by virtue of any execution, or other 
legal process,” it is not necessary to prove that the horse had been broke to 
gear, or used in harness; but it is enough if he performed the common 
drudgery of the homestead, either by hauling wood, drawing the plow, 
carrying the family to church, &c. under the saddle or in traces. And 
he need not have performed all these services: if he is intended to be 
used in any or all of them, or in others of a kindred character, he comes 
within the exemption. Voland v. Wickham, 169 

2. Quere? May not a debtor with a family, in this State, who has but two 
“ work horses,” elect which he will retain as exempt from an “ execution, 
or other legal process.” Ib, 169 


3. To entitle a debtor to the benefit of the act of 1833, which exempts cer- 
tain property from execution, or other legal process, it is mecessary that he 
have a family. Abercrombie v. Alderson, 981 

4. Where the owner of tools is not a tradesman, and does not use them him- 
self, but employs others to work for him, the tools are not exempt accord- 
ing to the common law, from execution for his debts. 1b. 981 


EXECUTION, WRIT OF. 


1. It is the duty of the sheriff'so to provide, that the property levied on by him 
will probably be sufficient to satisfy the executions in his hands; but if 
he levies on lands which ought, in the estimation of prudent individuals, to 
produce sufficient, but does not, this furnishes no reason to charge the she 
riff, unless actual injury has resulted to other parties from his mistake, and 
he exercises all the diligence required by law of him, when, after an un- 
productive sale of land so levied on, he makes an immediate levy on other 
property, of value sufficient to satisfy the execution, although that cannot 
be sold until after the return day, and is in fact replevied. Powell v. The 


Governor ex rel. 36 
2. A sheriff is not bound to levy on personal property, when a sufficient levy 
can be made, and is made, on land. Jd, 36 


3. Nor is the sheriff required to sell at the first sale’s day after the execution 
is in hishands. He has the discretionary power tosell on any of the sale 
days previous to the return day of the execution to be satisfied. 1b. 36 

4, A senior creditor does not lose his lien, because a claim is interposed, and 
returned to the County Court for trial, but will continue until the suit is 
determined, when it may be re-issued. Babcock & Griffin v. Willams, 150 

5. The quashing of an execution for irregularity, does not of itself set aside 
a sale of land made under it. Nor should the sale be set aside, if the pur- 
chaser, without notice of the irregularity, has paid his money, and obtain- 
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ed adeed. The onus of proving such notice, lies on the party making 
the motion. Chambers v. Stone & Pope, 261 
6. Semble. To make a valid levy on personal property, the sheriff must have 
the property within his power and control, or at least within his view; un- 
less the defendant acknowledges a levy by executing a delivery bond.— 
Cawthorn v. MeCraw, 519 
7. The sale of slaves under execution, at a time and place other than that 
prescribed by the statute, by the consent of the plaintiff and defendant, is 
not void, if there was no intention to defraud, and no other lien on the 
property at the time of sale. Jb. 519 
8. Although a fraudulent purchase by the guardian, at a sale under execu- 
tion, in favor of his ward, is void as against the creditors of the defendant 
in execution, yet a court of equity would uphold the pre-existing lien of 
the execution in favor of the ward, direct a re-sale of the property, and sat- 
isfaction to be made, before execution creditors whose liens subsequently 
attached would be entitled to the proceeds. Jb. 519 
9. Where the sheriffis the defendant in a judgment, either in his own right, 
or as an administrator, an execution issued thereon, whether in form a fi- 
eri facias, or a venditioni exponas, should be addressed to the coroner, and 
if it is directed to the sheriff) and placed in his hands to be executed, him- 
self and sureties are not liable on the summary remedy provided by statute 
for a default in failing to return it. And in such case, if the execution 
does not show, that the sheriff is the defendant therein, he may plead the 
fact as a defence, and establish it by extrinsic proof. Johnson & Norris v. 
McLaughlin, 551 
10. A return by the sheriff to a jieri_facias, that the judgment had been satis- 
fied by the defendant in execution, is bad. Abercrombie, Adm’r. v. Chand- 
ler, 625 
11. Where the owner of tools is not a tradesman, and does not use them him- 
self, but employs others to work for him, the tools are not exempt accord- 
ing tothe common law, from execution for his debts. Abercrombie v. Al- 
derson, 981 
See Attachment, 5. 
See Bankrupt, 2. 
See Lien, 3, 
See Orphans’ Court, 20. 
See Right of Property, Trial of, 2, 3. 
See Sheriff and Sureties, 3, 4, 5, 6, 16. 


EXECUTORS AND ADMINISTRATORS. 
1. An adminstrator cannot, in the settlement of his accounts as such, have a 


131 
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credit for boarding and clothing furnished the distributees. Willis’ Adm’r 
v. The Heirs of Willis, 330 
2. Annual, or partial settlements, made by an administrator, or guardian, in 
conformity to law, are prima facie to be considered correct, but may, on 
the final settlement be impeached by proof, showing their incorrectness, 
Ib. 330 
3. Although, at common law, a trust on personal property passes to the ad- 
ministrator of the estate, yet it is subject to be severed from the adminis- 
tration by the appointment of a trustee, under the statute, and when so 
severed, the trust can never again unite with the administration. Col- 
burn, et al. v. Broughton, et al. 351 
4, The personal representative of a trustee, who held the trust estate at his 
death, is estopped from setting up another title to defeat that under which 
his intestate held. Jb. 351 
5. When, upon the settlement of an estate, the administrator makes an agree- 
ment in relation to the settlement, with a portion of the distributees act- 
ing for the whole, it is binding on the administrator, if all the distributees 
afterwards affirm it. Brazeale’s Adm’r v. Brazeale’s Distributees, 491 
6. Partial settlements previously made according to law, are upon the final 
settlement to be considered as prima facie ¢orrect, but may be surcharged 
and falsified by the distributees. Ex parte allowances, made to the ad- 
ministrator, without any cause assigned therefor, are nullities. Jb. 491 
7. An administrator is chargeable with claims lost by his neglect. He is 
prima facie liable for the debts due the intestate, which he did not return 
desperate, and for the gross amount of the sales made by him; and for in- 
terest from the maturity of the debts, unless by his affidavit he shows he 
did not use the money. Ib. 491 
8. When a decree of distribution is not made at the final settlement, no such 
decree can afterwards be made, without notice to him, setting forth when 
the decree will be made, and who claims the right to distribution. Jb. 491 
9. A promise by one of two administrators to pay the debt, is sufficient to 
take the case out of the statute of limitations, when the action is against 
him only, after the decease of his co-administrator. Hall, Weeks & Co. v. 
Darrington, 502 
10. When a writ is sued out against two administrators, served on one, and 
discontinued as to the other, in the declaration, upon the ground of non- 
residence within the State, it is the same as if the writ had been sued out 
originally against the resident administrator alone. English & English v. 
Brown, 504 
11. A judgment against the non-resident, jointly with the resident adminis- 
trator, is amendable on error, at the cost of the plaintiff in error. Jb. 504 
12. There is no general rule to determine when costs incurred by an admin- 
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istrator, with respect to the assets of the estate, shall be allowed; each 
case must stand on its own merits, but in none can they be allowed, unless 
incurred bona fide. O'Neill v. Donnell, 734 
13. An administrator may be allowed for extraordinary services, but no diffi- 
culty in making inventories, sales, or keeping accounts, is to be so consid- 
ered. Ib. 734 
14, Where one or two exececutors and guardians gives his several receipt for 
money which by agreement was paid to his companion, he is notwithstand- 
ing answerable to his cestwi que trust, for although an executor or trustee 
may not be liable beyond the extent of the funds received by him, yet 
where there are several, and one gives a receipt for money not for confor- 
mity merely, and allows it to go into the hands of the other, he shall be 
chargeable as if he himself had received and appropriated it. Stewart v. 
Conner, 803 
15. The court is authorized to allow compensation to an administrator for ser- 
vices performed by him as an attorney or solicitor, in the necessary and 
bona fide litigation for the benefit, or demanded by the necessities of 
the estate; but the amount of the compensation is to be ascertained, not by 
inquiring what such services are usually rated at, but by ascertaining 
what a prudent administrator would feel authorized to pay an attorney, 
taking in consideration all the circumstances of the estate, and under no 
circumstances to allow specific fees in each suit. Harris v. Martin, 895 
16. The grant of administration confers upon the administrator de bonis non 
a legal title to the goods and chattels, rights and credits of the intestate 
which were unadministered by his predecessor; and the husband of a sole 
distributee of the intestate, who has paid the debts of the estate, and ta- 
ken possession of the personal property, cannot resist a recovery by such 
administrator by proving these facts. Kelly’s Adm’r y. Kelly's Distribu« 
tees, 908 
17. In the final settlement of the accounts ofan administrator, he is properly 
chargeable with a debt due from himself to the decedent, and this although 
he is insolvent when the administration is committed to him, and contin- 
ues so, Purdomv. Tipton, et al. 914 
18. An administrator cannot object to the regularity of an order declaring 
the estate insolvent, made upon his own report. McLaughlin, Adm’r v. 


The Creditors of Nelms, 925 
19. A former executor, who has resigned his trust, may be a witness against 
the administrator subsequently appointed. Jb. 925 


20. A memorandum made by a former executor, of the insolvency of certain 
debtors of the estate, is not evidence for, or against a succeeding admin- 
istrator. Jb. 925 
See Error, Writ of, 17, 18. 
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See Evidence, 63. 

See Orphans’ Court, 16, 20, 22, 24. 
See Practice in Chancery, 21. 

See Principal and Surety, 4. 

See Wills and Testaments, 2. 


EXECUTORY DEVISE. 
See Wills and Testaments, 1. 


FORCIBLE ENTRY AND DETAINER, &c. 


1. A landlord who becomes entitled to the possession of premises by the de- 
termination of a lease under an arrangement with his tenant, cannot main- 
tain a proceeding for a forcible entry and detainer for anentry made while 
the tenant was in possession. McKeen and wife v. Nelms, 507 

2. Objections to the sufficiency of a complaint in an action of unlawful detain- 
er must be taken by demurrer or otherwise in the primary court, and all 
defects are cured by verdict, if the premises ascertained by that, are des- 
cribed with sufficient certainty to enable the executive officer of the court 
to ascertain the lands recovered. Snoddy v. Watt, 609 

3. To warrant proceeding for an unlawful detaifer, it is not necessary the de- 
fendant shall be a tenant of the plaintiff, or at enant of his tenant; it is suffi- 
cient if he holds under, from, by, or by collusion with the plaintiff’s ten- 
ant. Jb. 609 

4, Where no diminution is shown, but a record of forcible entry before a jus- 
tice is entered, according to the truth of the case, a certiorari ought not to 
awarded ; but, quere? if a refusal to award a certiorari is reversible by writ 
of error. Walters v. Rogers, 834 

5. The omission in a complaint for a forcible entry of the estate of the plain- 
tiffin the premises, is perhaps demurrable, but it is certainly so when the 
complaint does not show the plaintiff was in possession at the time of the 


entry. Jb. 834 
6. In such a complaint, evidence that the defendant entered peaceably is 

proper. Jb. 834 
FRAUD. 


1. When a debtor, in contemplation of insolvency, executes a mortgage to a 
creditor of personal and real estate, but reserves the power to sell the per- 
sonal estate, accounting for the proceeds, and the creditor is aware of the 
contemplated insolvency, this reservation is sufficient to create a presump- 
tion of fraud, and it rests with the creditor to show, that the transaction is 
explained by other facts and circumstances, so as to rebut the suspicion of 

fraud. Ticknor and Day v. Wiswall, 305 
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2. A conveyance, colorable and fraudulent as to a part, is void as to the 
whole of the property conveyed by it, so far as creditors are concerned. 
Ib. 305 

3. When a part of the consideration of such a conveyance is, the payment of 
prior incumbrances upon a part of the property conveyed, the mortgagee 
is not entitled to be reimbursed for these, as the fraud vitiates the whole 
consideration. Ib. 305 

4, Ifone person makes a representation to another, who is about dealing with 
him, upon the faith thereof, he shall make it good if he knew it to be false, 
but to induce a court of equity to interfere, insuch a case, it must be shown 
that the misrepresentation was in a matter important to the interests of the 
other party, and that it actually did mislead him. And the same conse- 
quences follow a misrepresentation, if the party made the assertion reck- 
lessly, without knowing whether it was true or false, or even innocently, if 
it operated as a surprise. Buta misrepresentation in a matter of opinion 
and fact, open to the inquiries of both parties, and in respect to which nei- 
ther can be presumed to have trusted the other; unless there be fraud, in 
cases of peculiar relationship or confidence, or where the other party has 
justly reposed upon it, and been mislead, furnishes no ground for relief.— 
Juzan, et al. v. Toulmin, 662 

5. To constitute a case of suppressio veri, there must be a suppression of facts 
which one party is under a legal or equitable obligation to communicate, 
and in respect to which he cannot be innocently silent. 1. 662 

6. Where there is a peculiar relation of a confidential and fiduciary charac- 
ter, which gives to one of the parties an undue advantage over the other, 
the law requires the utmost degree of good faith in all transactions be- 
tween them; consequently any misrepresentation or concealment of a ma- 
terial fact, or just suspicion of artifice, or undue influence, will induce the 
interposition of equity, and the vacation of any transaction between the 
parties, under such circumstances. Jb, 662 

7. Although a mortgagee of personal property with the power to take pos- 
session of and sell the same upon the mortgagor’s default, may interpose 
a claim under the statute to try the right, when it is levied on by execu- 
tion, yet he may waive his legal right, and resort at once to a Court of 
Equity, where all interests may be adjusted, and justice more completely 
administered. Anderson, et al. v. Hooks, et al. 704 

8. The embarrassment of a debtor, his relationship to his creditor, and the 
contiguity of their places of residence to each other, are not suffiicient to 
warrant the inference that the creditor participated with the debtor in the 
intent to defraud his creditors, by a deed which he executed in part for 
that purpose, in which the debt of the creditor and another simulated debt 
was provided for. 1b. 705 
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9. An intention to defraud creditors by a purchaser, will vitiate a public as 
well as a private sale. The fact merely, that a mortgagee gave notice at 
an execution sale of his mortgage, and was thereby enabled to buy the 
property at a reduced price, is not necessarily a fraud uponcreditors. To 
be such, the deed must have been covinous, or there must have been such 
a concert with the defendant in executlon, as to create a trust between 





them. Ansley y. Carlos, 973 

See Chancery, 16. 

See Evidence, 29. F 
See Vendor and Vendee, 14, 17. 1 


FRAUDS, STATUTE OF. 


1. When a father was one of the distributees of an estate, of which no ad- 
ministration was taken, and received, as his distributive share, by agree- 
ment with the other distributees, the services of a slave until his son came 9 
to the age of 21, and the residue of interest in the slave was given by the 
distributees to his son, when of that age, in consequence of the intentions 
of the intestate to give him the slave—Held, that a purchaser from the fa- 

; . ( 
ther was not protected against the title of the son, by the statute of frauds, 
although the father had remained in possession of the slave for more than 
three years. The conveyance to the fatier is for a valuable consideration, 
and therefore the remainder is within the exception of the statute. Tatum, 
et al. v. Manning, 144 

2. Where slaves are delivered, under a contract to pay hire, and return 
them at atime stipulated, a continuous possession for three years, without 
demand made and pursued by due course of law, will not subject them to 
the debts of the donee, under the second section of the statute of frauds ; 
although there was no deed or writing recorded, which evidenced the 
transaction. Stubblefield v. Oden, 651 

3. If during a permissive possession of slaves under a gratuitous bailment 
of less than three years continuance, they return to the possession of the 
bailor without the agency of the bailee, and the latter again receive them 
upon an undertaking to return them to the bailor, his possession, within 
the second section of the statute of frauds, will again commence from the 
time of the second delivery. Jb. 651 

4. The second section of the statute of frauds, in declaring that every gift, 
&c., of lands, &c., had or made, &c., “to the intent or purpose to delay, 
hinder or defraud creditors, shall be utterly void,” &c., is declaratory of 
the common law, and does not derive additional potency from the inser- 
tion of the word “ purpose ;” it might be omitted, and still the same mean- 
ing would be accorded to the act. Anderson, et al. v. Hooks, et al. 704 

5. The possession by the purchaser of land under a verbal contract, making 














INDEX. 1047 


- 


FRAUDS, STATUTE OF—conrinvurp. 





valuable improvements thereon, with the co-operation of the vendor, the 
execution of a receipt by the latter, for a part of the purchase money, and 
the acceptance of the vendee’s note for the residue of the sum agreed to 
be paid, are sufficient to take the case out of the statute of frauds. Byrd 
v. Odem, 755 
See Contract, 7. 


See Pleading, 2. 
FREEHOLD AND FREEHOLDERS. 


1. It is not necessary, that one in possession of land, for which he has a deed, 
should deraign the title of his grantor, and show that he had right to con- 
vey, to entitle him to the protection of the statute, forbidding a freeholder to 
be sued out of the county of his permanent residence. Otherwise, it 
seems, if he isnot in possession. Sheppard v. Kain. 119 

2. An owner of slaves, may be sued for the default of higslaves, in not 
working on the road, in the county in which his slaves reside, though he 
is a resident freeholder of another county. Barney v. Bush, 345 


GARNISHMENT AND GARNISHEE. 


1. Under the attachment laws, when the answer of the garnishee is contro- 
verted by the oath of the plaintiff, the cause is at issue with the garnishee, 
and the proof, to charge him, is entirely independent of the answer, and 
when that is introduced by the plaintiff, it is governed by the same rules 
as any other admission by the garnishee. Myatt et al. v. Lockhart & Mas- 


sey. 91 
2. The plaintiff cannot select a part of the answer on which to take issue: 
the only proper issue is one of indebtedness, vel non. Ib. 92 


3. Proofthat the garnishees, as attorneys, had received money recovered in 
the name of the defendant in attachment, for the use of another, who it was 
proved, disclaimed any interest, is sufficient to charge them, and it after- 
terwards rests with them to shew that the money collected was legally or 
equitably belonging tosome other person. Jb. 92 

4, When the answer of a garnishee is controverted, and shows, amongst o- 
ther matters, that the interest in the money garnisheed is in another, this 
fact, unless shown at the trial, does not affect the suit, inasmuch as the 
plaintiff elects to controvert the answer, instead of admitting it, and call- 
ing in the person thereby indicated. Ib. 92 

5. It is unnecessary for the sheriff’s return to state that the garnishee was 
summoned in writing, as such is the necessary intendment of his return, 
but this inquiry is immaterial to the defendant. Burt v. Parish & Co. 211 

6. Where the service of an attachment is made only by the summons of a 
garnishee, it is error to render judgment against the debtor, until the gar- 
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nishee has admitted a debt due, or until a final judgment has been entered 
for hisdefault. Ib. 211 
7. Whena garnishee submits to answer, he is considered as continuing be- 
fore the Court, for the purpose of receiving its judgment; but if the cause 
is continued generally, by the Court, as to him, he cannot at the succeed- 
ing term, be compelled to join in an issue tendered to his answer, either 
by the plaintiffor defendant in the principal suit; and ifan issue then ten- 
dered for the first time, is made up and found against him, the judgment 
thereon will be reversed upon error, if there is no admission upon the re- 
cord, either express or implied, which takes from him the right of insisting 
upon the irregularity. Lockhart v. Johnson. 223 
8. A justice of the peace of one county is not authorized to issue an attach- 
ment returnable into another; and it is competent for a garnishee to avail 
himself of the irregularity of the attachment in an appellate court, though 
no objectiomjhad been made to it previous to the judgment below. Dew 
v. The Bank of the State of Alabama, 323 
9. After a judgment by default against a garnishee, he must be served with 
a scire facias, or there must be some equivalent proceeding to authorize a 
final judgment. Jb. 323 
10. Although the act of 1833, directs, that when an attachment shall be serv- 
ed in the hands of a supposed debtor, &c. of the defendant, the garnishee 
shall be summoned in writing, yet it is not necessary that a copy of the 
written summons should be returned with the attachment ; but a return by 
an officer that he had summoned a third person as ¢. garnishee, will war- 
rant the inference that the duty was performed according to law. Lowry, 
et al. v. Clements, 422 
1]. To authorize a judgment against a garnishee who is in default, it is ne- 
cessary, not only that a conditional judgment should be entered against 
him, but a scire facias issued thereupon, should be executed and returned, 
or something equivalent should be shown. 1b. 422 
12. To sustain a judgment against a garnishee, it should appear that the 
plaintiff had recovered a judgment against the defendant in the principal 
suit ; but it is allowable for the garnishee to assign errors upon the latter 
judgment. 1b. 423 
13. If a judgment can be had against a stockholder, for a debt due by the cor- 
poration, under the act of 31st December, 1841, the affidavit required by 
that act must be made previous to suing out garnishee process. Whether 
the act applies to the stockholders of a corporation whose franchise has 
been lost by non user, or dissolved by any act equivalent to a surrender of 
its privileges, quere? Cooper v. Frederick, 739 
See Promise, 2. 
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1. There cannot be 4 valid gift at common law, where the donor retains con- 
trol and dominion over the subject of the cift during his life. Blakey, 
Adm’r v. Heirs of Blakey, 391 

2. An insolvent debtor is not allowed to appropriate the proceeds of his la- 
bor to investments in real estate for the advancement, or in the name of 
his children; and if he procures a conveyance to be made to a child under 
such circumstances, the estate may be reached by an execution creditor. 
Patterson vy. Campbell, 933 

3. Upon the trial of one for murder, it is not competent to prove the declara- 
tions ofa third person, tending to the conclusion that he was guilty of the 
murder, and not the prisoner, as evidence in exculpation of the prisoner- 
If such third person examined as a witness, had implicated the prisoner 
by his testimony, it might have been received for the purpose of discred- 
iting him, but was not competent testimony to establish the innocence of 
the prisoner, by fixing the crime upon the declarant. Smitha slave v. The 
State, 990 
See Evidence, 29. 


GUARDIAN AND WARD. 


1, Where the account of a guardian is audited and reported for allowance, 
and he moves to amend a settlement made with the court at a previous 
term, which is refused—conceding the power of the court to have granted 
the motion, to induce a reversal, the record should show that the guardian 
was prejudiced by the decision against him. Hudson, Guardian, §c. v. 
Parker, 413 

2. A decree of the Orphans’ Court, reciting that the guardian of a female 
ward was indebted to her husband in his wife’s right, and adjudging that 
the guardian pay over that sum to the husband, is a decree in favor of the 
latter, and is defective, because it is not in favor of both husband and 
wife. Ib. 414 

3. Where a guardian purchases property ata sale under an execution in fa- 
vor of his ward, which he pays for by causing a credit to be entered on 
the execution, it seems that the ward may elect to have the property or the 
money with interest. But to induce a court of equity to make the guar- 
dian a trustee for his ward, the former must have purchased under such 
circumstances as invests the guardian with a valid estate at law; if mala 
fides is attributable to him, his purchase is void by the statute of frauds, 
against the creditors of the defendant in execution, and will not be upheld 
in equity, merely to declare a trust in favor of the ward. Cawthorn v. Mc- 
Craw, 519 

4, The return by a guardian frem time to time of the account between him- 
self and ward, and ordering the same to be recorded by the Orphans’ Court 


132 
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is not such a res adjudicata as will prevent either party from showing an 
error insuch returns, and estop the court upon final settlement from ex- 
amining the debits and credits on both sides, from the commencement of 
the guardianship, and rendering such decree as will be proper upon a 
view of all the facts. And the marriage of a female ward, after such occa- 
sional returns, cannot prejudice the guardian, or deprive him of credits 
that would have been available if the ward had continued sole. Cunning- 
ham and wife v. Pool, 615 
5. A mere gratuitous remark by a guardian, that he would not charge his 
ward for board, is not obligatory upon him, and the statute of limitations 
will not avail against such a charge, upon a final settlement between him- 
self and ward. Ib. 615 
6. In the settlement of a guardian’s accounts, his credits should be allowed 
as of the time when the ward’s estate became chargeable with them; and 
if interest is calculated against the guardian upon all the debits, it should 
also be allowed upon his credits. Ib. 615 
See Clerk and Register of Court. 
See Execution, Writ of, 8. 
See Orphans’ Court, 19. 


HUSBAND AND WIFE. 


1. When a husband in possession of land under a title bond from his vendor 
having paid the purchase money, absconds from the State, and his wife 
having afterwards obtained the legal title from her husband’s vendor, and 
conveyed the land during coverture, the husband, notwithstanding, may 
maintain ejectment against his wife’s vendee, on his possession, because 


the deed of the wife is entirely void. Adams v. Frampton, 124 
2. A divorce a vinculo, obtained by the wife subsequently to the execution of 
the deed by her to the defendant, has no effect on the suit. 1b. 124 


3. When the wife’s chose in action accrues during the coverture, the husband 
may, or may not, join the wife in the suit, at his election. Woodley v. 
Findlay, et al. 716 

4, A deed by a husband, conveying his property in trust for the use and ben- 
efit of his wife, and children, without any consideration, but the existing 
marriage, is void, as to the existing creditors of the husband. Costillo & 
Keho v. T'hompson, 937 

5. Semble, where the father gave personal property to a daughter by a deed, 
who was a feme sole, but who afterwards married, and together with her 
husband retained possession under the deed for more than twenty years, 
it will be presumed, (in the absence of an intention to defraud,) against 
the husband, or his creditors, that the property was not the daughter’s, but 
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1 was the father’s at the time of the gift. Fellows, Wadsworth & Co. v. 
- Tann, &c. 999 
f 6. Where property is given by a father to his daughter, who was a feme sole 
and competent to take it, a court of equity will not allow her subsequent 

marriage to impair her rights, merely because a trustee was not interposed. 


Ib. 999 
: 7. A father gave to his widowed daughter, “and the heirs of her body,” by 

deed, a female slave, who he provided should be under her control and em. 
ployment, in the most profitable way, for the use and support of herself and 
“her heirs,” during their lives; after her death it was directed that the 
property should be divided “ among her heirs.” In a short time after the 
gift, the daughter took possession of the slave, who, together with her in- 
crease, have for more than twenty years been treated as the separate pro- 
perty of the daughter and her children; though the daughter married very 
soon after acquiring the possession: Held, that the deed invested the daugh_ 
ter and her children collectively, with interests which the creditors of the 
husband could not divest, as it respects the children, through the medium 
of any forum, and as it respects the daughter, (his wife,) not by levy and 
sale under execution against his estate; if the husband, in virtue of his 
marital rights, has an interest in the slave, and her increase, or the profits 
accruing from their employment, a creditor must proceed in equity to sub- 
ject it to his judgment; further, that as the daughter has become covert, 
a court of equity may appoint a trustee in whom the legal estate shall be 
vested, so as to support the purposes of the deed. Jb. 999 
See Evidence, 70. 

See Executors and Administrators, 16. 

See Pleading, 12. 

See Wills and Testaments, 1. 


INDIAN TRIBES, TREATIES WITH. 


1, The first article of the treaty of 1814, with the Creek Indians, or the act 
of Congress of 1817, which provides for the location of lands reserved un 
der that article, and for other purposes, does not invest the chiefs, warri_ 
ors, or other reservees, with an estate which he can alienate at pleasure, 

; James vy. Scott, 579 

2. Quere? Does evidence, that a reservee, under the treaty of 1814, with 
the Creek Indians, or under the act of Congress of 1817, has removed to 

another county inthe State than that in which his reservation is situated, 
establish the fact of his voluntary abandonment; or may it not be intend- 
ed, in the absence of proof, that he still retains the control over it, and that 
others cultivate it for him. Jb. 579 
3. The first article of the treaty of 1814, with the Creek Indians confers up- 
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on the chiefs and warriors provided for, a qualified inheritable estate, which 
is determined by the sale of the reservee, the cesser of occupation, and his 
removal from the State; and immediately upon such abandonment of pos- 
session, the reservation becomes a part of the public domain, without any 
positive assertion of right on the part of the United States. Crommelin v. 
Minter, 594 
See Public Lands, Survey of, &c. 1. 


INDICTMENT. 


‘1. Whenthe matter of a plea in abatement is the disqualification of a juror, 
laying out of view the direttion to summon freeholders and householders, 
as to which no opinion is given—it must present the constitutional dis- 
qualification of conviction for bribery, &c. &c. Matters which exempt 
individuals from jury service, are not disqualifications which will abate an 
indictment. ‘The State v. Brooks, 9 

2. A discharge from a former indictment, upon payment of costs, in conse- 
quence of the refusal of the prosecutor to prosecute further, is no bar to a 
subsequentindictment. T'he State v. Blackwell, 79 

3. An indictment against a pedlar, which does not alledge that the person 
charged with peddling, had not first obtained a license therefor, is bad, and 
a judgment founded on such an indictment, will be reversed. May v. The 


State, 167 
4. An indictment for adultery is good, although the offence is not laid with 
acontinuendo. The State v. Glaze, 233 


5. If one of the persons charged with this offence is known by the name 
charged in the indictment, the other is not entitled to an acquittal by show- 
ing that it is not the true name. J. 283 

See Criminal Cases, Proceeedings in, 2, 5. 


INDORSEMENT. 


1. Where a note payable to a named individual, or. bearer, is indorsed by a 
third person to the plaintiffs before its maturity, and its due payment guar- 
antied, waiving the suit and diligence required by law; such indorsement 
binds the indorser, if the note is not paid by the makers at its maturity, 
without any further action by the holder. Burt v. Parish & Co. 211 

2. The indorsement of a bill single, is in itself a distinct and substantive 

contract, and if it does not look toany other place, will be governed by the 

lex loci contractus ; and where it is made in another State, in which the 
common law is presumptively in force, to fix a liability upon the indorser, 
it is incumbent upon the indorsee to show by a suit prosecuted against the 
obligor, that the amount of the specialty could not be collected of him, or 
else excuse the prosecution of such a suit by proof of the obligor’s insol- 
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vency, or the production of a statute modifying the common law. Miller v. 
Cobb & McIntyre, 638 


INDORSER AND INDORSEE. 


1, Thecircumstance that a party to a bill, sued by another party to the same 
bill, stands upon it as the last indorser, is not conclusive that he is not lia- 
ble to contribute otherwise, when there is evidence before the jury of a 
collateral agreement. Rhodes v. Sherrod, 63 

2. Where an action is brought upon the indorsement of a promissory note, 
the plaintiff’s right to recover cannot be made out by proof of a fraudulent 
concealment, or misrepresentation by the indorser, in respect to the ability 
of the maker to pay. To make such a fraud available as a ground of ac- 
tion, it must be specifically declared on, in a suit brought by the party de- 
frauded. Br. Bk at Montgomery v. Gaffney, 153 

3. A promissory note payable in bank, is by statute made subject to “the 
rules of the law merchant, as to days of grace, demand and notice, in the 
same manner that inland bills of exchange,” &c. are; consequently, where 
such paper is indorsed, either regularly or irregularly, the indorser must be 
charged by a demand and notice. Ib, 153 

4. Where commercial paper, past due, is indorsed, it cannot be assumed as a 
legal conclusion, that a demand of payment should be made by the holder, 
and notice of its dishonor given within any precise time; but in such case, 
all that can be said is, that the demand must be made, and the notice giv- 
en, in a reasonable time. The facts must be ascertained by the jury, and 
their verdict should be influenced by such legal analogies as are establish, 
ed. Ib. 153 

5. An action may be brought without a previous request, where a party pro- 
mises to pay on demand, yet in the case of indorsed paper, the writ, or 
summons, by which a suit thereon is commenced, does not authorize the 
officer to whom it is addressed, to receive the money, or contemplate pay- 
ment otherwise than by legal coercion; consequently it is not a sufficient 
demand to make a notice, which is merely consequential, avail any thing. 
Ib. 153 

6. Where 2 note payable to a named individual, or bearer is indorsed by a 
third person to the plaintiffs before its maturity, and its due payment guar_ 
antied, waiving the suit and diligence required by law; such indorsement 
binds the indorser, if the note is not paid by the makers at its maturity 


b] 

without any further action by the holder. Burtv. Parish § Co. 211 
7. It is unnecessary, under such a contract, to aver notice to the indorser, 
that the makers had not paid the note. Jb. 211 


8. The mere circumstance that the maker of a note, not commercial, has a 
set off against the payee, does not dispense with the necessity for the in. 


~% 
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dorsee to sue to the first court tocharge an indorser who is not the payee. 
Hagerthy v. Bradford, 567 
9, The indorsement of a bill single, is in itself a distinct and substantive 
contract, and if it does not look to any other place, will be governed by the 
lex loci contractus; and where it is made in another State, in which the 
common law is presumptively in force, to fix a liability upon the indorser, 
it is incumbent upon the indorsee to show by a suit prosecuted against the 
obligor, that the amount of the specialty could not be collected of him, or 
else excuse the prosecution 6fsuch a suit by proof of the obligor’s insol- 
vency, or the production of a statute modifying the common law. Miller v. 
Cobb & McIntyre. 638 
10. A declaration against the indorser discloses a good cause of action, which 
shows that debt is past due, alledges the indorsement in this State of a 
bill single, that the obligor was then, and still is a resident of another State. 
that he then was and still continues wholly and notoriously insolvent, 50 
that no part of the debt could be collected of him by suit. Jb. 638 
1]. An assignee of a promissory note, succeeds to all the rights of his assign_ 
or at the time of the transfer, and will be entitled to prior satisfaction 
against a subsequent assignee of other notes, out of a fund provided for 
the payment of all the notes. Bank of Mobile v. P. & M. Bank, 645 
See Consideration, 3. 
See Judgment and Decree, 5, 6. 
See Pleading, 3. 


INTENDMENTS AND LEGAL PRESUMPTIONS. 


1, Semble: it cannot be intended, because one is authorized to indorse notes; 
that he is also an agent for the purpose of receiving notices of their dis- 
honor. P. & M. Bank of Mobile v. King, Upson & Co. 280 

2. When the record recites, that the plaintiff demurred to the plea, that his 
demurrer was sustained, and the defendant was required to answer fur- 
ther, this court will intend that a demurrer was interposed, though none 
appears in the record. Barney v. Bush, 345 

3. Where the defendant moved to strike out the plaintiff’s declaration and 
the entry recites, “which motion being granted by the court, the plaintiff is 
nonsuited,” it cannot be intended that the nonsuit was voluntarily submit- 
ted to, but the fair inference is, that it was ordered by the court, either as 
the judgment upon the motion, or for declining to file a new declaration. 
The State Bank v. Johnson and Jeffreys, 368 

4. Proof by one, that he hada judgment against an individual for ten years, 
and had used all diligence to recover it, without being able to do so, rais- 
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es the presumption of his insolvency. .4dm’r of Reynolds v. Pharr & 
Beck, 560 
See Garnishment and Garnishee, 10. 
See Principaland Surety, 9. 


JUDGMENT AND DECREE. 

1. A vendee of land, with warranty of title, may purchase in an outstanding 
paramount title, or incumbrance, and may recover upon his warranty with- 
out an actual eviction; butin sucha case, he acts at his peril, and assumes 
the burden of proving, that he submitted to a good title, paramount to that 
ofthe warrantor. Davenport v. Bartlett & Waring, 179 

2. Where a judgment is rendered against several defendants, one of whom 
died previous to its rendition, it may be amended on motion, by vacating 
it as to the deceased defendant, and continuing its vitality against the 
others ; and where a judgment in such case is thus far vacated, and a for- 
mal judgment nunc pro tunc rendered against the survivors, the latter will 
be regarded as a continuation of, and intended to perfect the original judg- 
ment, and but one execution can issue. The informality in the judgments 
would, on error, be regarded as a mere clerical misprision, amendable un- 
der the statute at the costs of the plaintiff in error. Hood and Stinnett v. 
Mobile Branch Bank, 335 

3. A judgment by confession, under a warrant of attorney, although it is un- 
necessary to set out the warrant, or its proof, on the record, must show the 
authority was verified, and sufficient to authorize the particular judgment. 
Under a power to L. and his executor to take a judgment, the executor is 
not entitled to enter it up, without proving the power and producing and 
proving the note to which the power applies, as well as his letters testa- 
mentary. Brown v. Little, 416 

4, A judgment is not so assignable as to enable the assignee to sue on it in 
his own name, and therefore he cannot make use of one, so assigned to 
him asasetoff. Bunnell v. Magee, 433 

5. When an indorsee sues the maker of an indorsed note, and notifies the 
indorser of the pendency of thesuit, or advises him of any defence inter- 
posed, this will make the verdict conclusive against the indorser, if the 
maker is discharged, and it cannot be controverted when the indorser is 
sued. Hagerthy v. Bradford, 567 

6. When no notice is given and the maker succeeds in defeating a recove- 
ry on the merits, the judgment is in all cases, prima facie evidence in a 
suit of the indorsee against his indorser, and it rests with the latter toshow 
the defence interposed by the maker is invalid. Ib. 567 

7. Where a recognizance states the offence for which the principal recogni- 
zor has undertaken to appear and answer, a judgment nisi rendered there- 
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on should substantially describe the offence, or refer to it so that the re- 
cognizance may be identified; unless it is thus special, it would not sap- 





port the final judgment, and the latter, if it conformed tothe recognizance, 

would vary from the judgment nisi. Faulk and Fau'kv. T'he State, 919 
8. A judgment is evidence even for or against strangers to it, of the fact that 

such a judgment was rendered. .4nsley v. Carlos, 973 
9. Evidence of unsatisfied judgments, is competent testimony to raise a pre- 

sumption of insolvency. Ib. 973 

See Exceptions, Bill of, 3. 

See Guardian and Ward, 2. 

See Mortgagor and Mortgagee, 1. 

See Sunday, 2. 


JURISDICTION. 


1. Quere? Whether a State Court can restrain a party to a suit in the Courts 
of the United States, or the officers of those courts, from making a levy ; 
but however this may be, the Marshal may be sued in detinue, either at 
common law or under the statute, for the recovery of slaves owned by a 
stranger, but seized under execution; and the Marshal’s refusal to accept 
a claim bond under our locai statute does not invest a court of equity with 
jurisdiction. Bissell § Carville v. Lindsay, et al. 162 

2. But if he omits to require the court thus to limit its judgment when the ju 
ry certifies a sum greater than fifty dollars, he will upon error, be presum- 
ed to have assented to the utmost exercise ofthe court’s jurisdiction. Smith 
v. Fleming, 768 

See Bankrupt, 3. 
See Orphans’ Court, 23. 
See Set Off, 6. 


JURY AND JUROR. 


1. Under the code, a challenge to the array, or a-plea in abatement to the 
panel, invokes the inquiry only, whether the jury has been selected in the 
mode directed, and on such issue, the certificate of the board is conclusive. 


The State v. Brooks, 9 
2. This certificate may be made by the attending officers, or the clerk of 
the county court, when one of them. Ib. 9 


3. When the matter of a plea in abatement is the disqualification of a juror, 
laying out of view the direction to summon free-holders and house-hold- 
ers, as to which no opinion is given—it must present the constitutional 
disqualification of conviction for bribery, &c. &c. Matters which exempt 
individuals from jury service, are not disqualifications which will abate an 
indictment. Ib. 9 














INDEX. 1057 


JURY AND JUROR—continvep. 


4, The code provides, that a grand jury may be summoned by the Court 
when none is in attendance under the venire, and when a jury is thus con- 
stituted, the accused is not invested with the right to enquire if the form 
prescribed by the statute has been pursued or otherwise Ib.. 10 

5. Inpleas of abatement to the constitution of the grand jury, the greatest 
accuracy and precision are necessary, as two modes are provided by which 
a jury may be constituted, and therefore, the plea must negative that either 
mode was pursued. Ib, 10 

6. The essential matters to constitute a grand jury, when constituted by the 
board of county officers, seems to be, that they shall select the jury from 
the citizens at large, out of a list biennially obtained by the sheriff. Eve- 
ry matter beyond this seems nothing more than direction as to the manner 
in which the officers shall perform their duties. Jb. 10 

See Criminal Cases, Proceedings in, 1, 2. 
See Sunday, 2. 


JUSTICE OF THE PEACE. 


1. The local law of 5th February, 1840, giving monthly courts to certain 
counties, repealed so much of the act of 1814, as required ten days to in- 
tervene between the test and return ofa warrant Quere—is not that por- 
tion of the act of 1814 directory merely ? Cole v. Flournoy, 401 

2. A justice of the pcace cannot retain money collected by him in his offi- 
cial character, to satisfy a debt due him by the creditor whose money has 
been thus received. Spence v. Mitchell, 744 


LANDLORD AND TENANT. 


1. Although a tenant in possession has been induced by fraud, or imposi- 
tion, to admit the title of, and to take a lease from a stranger, he may show 
the fraud or imposition, to avoid an entry, yet where no such circumstan- 
ces are shown, and he has accepted a lease, he cannot defend by showing 
his possession in the first instance, was derived from another, whose title 
he has always admitted. Miller v. Bonsadon, 317 

2. A landlord who becomes entitled to the possession of premises by the de- 
termination of a lease under an arrangement with his tenant, cannot main- 
tain a proceeding for a forcible entry and detainer for anentry made while 
the tenant was in possession. McKeen and wife v. Nelms, 507 

3. Where the mortgage provided, that after default of payment the mortga- 
gee might enter, the mortgagor is entitled to possession until such default . 
and if the land is rented, the tenant is liable to his landlord for the rent, 
after default, if he has not been notified by the mortgagee not to pay it 
over. Smith v. Taylor, 633 


LIEN. 
1. A surety ina claim bond, is not precluded by a judgment improperly ob- 
13: 
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tained against his principal, from resorting to a,Court of Chancery, to es- 
tablish, that the property levied on and condemned, had been previously 
levied on by a senior judgment creditor, and condemned, pending the trial 
of which the last levy was made; and that the property had been deliver- 
ed in satisfaction of the judgment of the senior creditor. Babcock & Grif- 
jin v. Williams, 150 
2. Where lands have been omitted out of a contract by mistake, which is 
afterwards corrected by a Court of Chancery—Quere ? will judgments ob- 
tained against the vendor, after ‘lie contract was made, but before its cor- 
reetion, have a lien upon it? Pierce v. Brassfield, et al. 573 
3. The levy of a sheriff, or the lien of an execution, does not change the 
title of the defendant in execution into a mere right of action, but he may 
transfer or sell the property in the same manner as if no levy, or lien ex- 
isted, though in the hands of his assignee, it will continue subject to the 
levy, or lien. Atwood v. Pierson, 656 


LIMITATIONS AND NON CLAIM, STATUTES OF. 


1. In a suit against the administrator of one of the obligors to a bond, con- 
ditioned to make title to land, within a convenient time after an infant 
Jeme covert came of age, the bar of the statute of non-claim begins to run 
from the time the feme comes to full age, and not from the death of the ob- 
ligor. Pinkston v. Huie, 252 
2. A promise by one of two administrators to pay the debt, is sufficient to 
take the case out of the statute of limitations, when the action is against 
him only, after the decease of his co-administrator. Hall, Weeks & Co. v. 


Darrington, 502 
3. A witnesses certificate is not an open account, so as to be barred by the 
statute of limitations of three years. Carville, &c. v. Reynolds, 969 


See Criminal Cases, Proceedings in. 
See Guardian and Ward, 5. 


MANDAMUS. 


1, When duties are imposed on the Circuit Judge as an officer, another Cir- 
cuit Judge has no power to issue a mandamus. ‘The State ex rel. Thomp- 
son v. The Circuit Judge of Mobile, 339 

2. A mandamus from the Supreme Court is the proper remedy when a Cir- 
cuit Judge, in his capacity of supervisor of an election refuses to give the 
proper certificate to the person shown to be elected. And this is so, al- 
though the office may be full, or a new election ordered, in consequence 
of a certificate improperly given. Ib. 339 


See Error, Writ of, 14. 
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MASTER AND SLAVE. 


1, The master or mistress of a slave, when assaulted by another, may com- 
mand the slave to aid in repelling the threatened injury; but the employ- 
ment ofsuch an instrument of defence, would of itself aggravate any in- 
jury which might result, and enhance the damages, unless the threatened 
danger was so immiment, as to render a resort to any means justifiable, or 
at least excusable, to prevent irreparable injury. Pinkston and Wife v. 
Greene and Wife, 19 

2. Ifa master permits his slave to retain and dispose of a portion of his earn- 
ings, he cannot afterwards reclaim them; and where the slaves under such 
permission placed’ the part yielded up to him in the hands of a third per- 
son to be invested in real estate, and a title taken in the name of such 
person, that the slave might have the benefit of the purchase, there is no 
resulting trust in favor of the master; nor would any subsequent master, 
in virtue of his purchase, acquire such right. But where the person who 
has invested the slave’s money sold the property, counted the proceeds in 
his presence, acknowledging it to be his, borrowed from him a part, and 
promised to return it, the law will consider this a promise to perform that 
which was previously a moral duty, and it inures to the master, though he 
may have purchased the slave subsequent to the investment of the money. 
Shanklin v. Johnson, 271 

3. The master may maintain an action of trespass against an overseer, who 
inflicts cruel or immoderate punishment upon his slave. Gilliam v. Sen- 
ter, 395 
See Freehold and Freeholders, 2. 


See Overseers, 1. 


MORTGAGOR AND MORTGAGEE. 


1. A decree that D is entitled to certain lands, and that he be let into the 
possession, charged with the payment to C of a sum of money, does not 
make C a mortgagee of the lands. Davenport v. Bartlett& Waring, 180 

2. A mortgagee who is not in the actual perception of rent, and does not in- 
termeddle with the property, cannot be charged with rent. Jb. 180 

3. Where the mortgage provided, that after default of payment the mortga- 
gee might enter, the mortgagor is entitled to possession until such default; 
and if the land is rented, the tenant is liable to his londlord for the rent, 
after default, if he has not been notified by the mortgagee not to pay it 
over, Smith v. Taylor, 633 

4, Although a mortgagee of personal property with the power to take pos- 
session of and sell the same upon the mortgagor’s default, may interpose 
a claim under the statute to try the right, when it is levied on by execu- 
tion, yet he may waive his legal right, and resort at once to a Court of 
Equity, where all interests may be adjusted, and justice more completely 
administered. .4nderson, et al. v. Hooks, et al. 704 
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5. The pendency of a suit by the mortgagor of a slave against the mortga- 
gee for a foreclosure, is sufficient notice to one who takes a mortgage 
pendente lite, to prevent the last mortgage from having the priority, al- 
though that is, and the first one is not recorded. Bolling v. Carter & Wo- 


mack, 921 
See Fraud, 1, 2, 3, 9. 

NEW TRIAL. 
See Practice at Law, 15. 

NOTICE. 


1. Where one purchases while a person other than the vendor is in posses- 
sion, under a claim of title, or as an incumbrancer, this is sufficient to put 
the vendee upon inquiry, and in legal effect will be equivalent to notice of 
an incumbrance. Smith & Co. v. Zurcher, &c. 208 

2. Where a party had an equitable title to one half of a tract of land, of 
which the line had not been run and ascertained, and was not one of the 
subdivisions of land known to the land office, a possession, to be notice, 
must cover the entire tract claimed. Hanrick § Powell v. Thompson, 409 

3. The pendency ofa suit by the mortgagor of a slave, against the mortga- 
gee for a foreclosure, is sufficient notice to one who takes a mortgage pen- 
dente lite, to prevent the last mortgage from having the priority, although 
that is, and the first one is not recorded. Bolling v. Carter §& Womack, 921 


See Vendor and Vendee, 11. 
ORPHANS’ COURT. 


1. A purchaser of land at a sale made by commissioners, under the order of 
the Orphans’ Court, cannot object to any irregularity in the action of the 
commissioners, if the sale is confirmed by the court. Jennings & Graham 
v. The Administrators of Jenkins, et al. 285 

2. Where G purchased land at a commissioner’s sale, and executed his note 
with J as his'surety, and J afterwards, with the consent of G, procured the 
commissioners to cancel the sale, executed his own notes, with security, 
as the purehaser of the land, and was returned as the purchaser to the 
court, by which it was confirmed—Held, that he could not afterwards re- 
scind the sale, onthe ground that the power of the commissioners was ex- 
hausted by the first sale. Jb. 285 

3. The Orphans’ Court has power to order the sale of an equitable title to 
real estate, in all cases where it may order a sale of land. Jb. 286 

4. Sales made by order of the Orphans’ Court are judicial sales, and the rule 
caveat emptor applies. Worthington, Adm’r, v. McRoberts, et al. 297 

5. Three commissioners were authorized by the Orphans’ Court to sell land 
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but one attended in person, and another was present by an agent, and two 
united in making a report of the sale to the court, by which it was con- 
firmed. The purchaser having executed his notes, and taken possession 
of the land, which he retained for about three years—Held, that he could 
not abandon the possession, and refuse to pay the purchase money, for an 
alledged irregularity inthe sale. Ib. 297 
6. No precise form of words is necessary to be employed in confirming a sale 
made by commissioners. Any thing which expresses the approbation of 


the court, to the action of the commissioners, is sufficient. Ib. 297 
7. The court has the power, if it thinks proper, to withhold the title, until the 
purchase money is paid. Jb. 297 


8. With the exception of contested wills, and the provision of the act of 1843, 
for a trial by jury in the case of insolvent estates, the Orphans’ Court has 
no power to impannela jury to ascertain a disputed fact, unless there is a 
real doubt in relation to it, requiring a cross-examination to elicit the truth, 
And in such a case the necessity for impannelling a jury must appear, by 
setting out the testimony in the record, so as to enable an appellate court 
to revise the order. Willis’ Adm’r v. The Heirs of Willis, 330 

9. When a matter is properly submitted to a jury, by the Orphans’ Court» 
and its decision is adopted by the court, it cannot be reviewed in this court» 
Ib. 330 

10. Annual, or partial settlements, made by an administrator, or guardian, in 
conformity to law, are prima facie to be considered correct, but may, on 


the final settlement be impeached by proof, showing their incorrectness. 
Ib. 330 


11. To authorize the vendee of real estate, who holds the bond of a deceased 
person, conditioned to make a title, to proceed in the Orphans’ Court to 
enforce a performance, he should disclose in his petition such a state of 
facts as indicate he comes within the category intended to be provided for 
by the statute. Consequently it should be alledged, that the executor, or 
administrator, of the obligor, received his appointment from the Orphans’ 
Court of the county in which the petition is filed. Crimm’s Adm’r v. 
Townsend, 403 

12. Where an administrator, in the settlement of his accounts, exhibits the 
receipts for money paid by him to one who subscribes his name as guar- 
dian of the infant children of the intestate, but does not prove that such 
person was guardian, or that the money had been appropriated to the use 
of the children, the Orphans’ Court should not allow the payments. Zan- 
dreth’s Adm’r v. Landreth’s Distributees, 430 

13. Under the statutes of this State, the Orphans’ Court is invested with pow- 
er to determine the validity of bequests, and consequently to declare their 
invalidity ; but this power does not extend to trusts created by will, nor to 
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litigation between the cestuis que trust and the executor as trustee. Har- 
rison v. Harrison, et al. 470 
14, Partial settlements previously made according to law, are upon the final 
settlement to be considered as prima facie correct, but may be surcharged 
and falsified by the distributees. Ex parte allowances, made to the ad- 
ministrator, without any cause assigned therefor, are nullities. Brazeale’s 
Adm’r v. Brazeale’s Distributees, 491 
15. When a decree ‘of distribution is not made at the final settlement, no such 
decree can afterwards be made, without notice to him, setting forth when 
the decree will be made, and who claims the right to distribution. Jb. 491 
16. Where a life estate was bequeathed to one in Georgia, in certain slaves, 
who was also appointed executrix, and qualified as such, and afterwards 
removed to this State, bringing the slaves with her, the Orphans’ Court 
of this State has no power to grant administration upon the property, 
though the will be produced, proved, and recorded, and the executrix as- 
sent to the appointment of an administrator cum testamento annexo. Tread- 
well v. Rainey, 590 
17. The return by a guardian frem time to time of the account between him- 
self and ward, and ordering the same to be recorded by the Orphans’ Court 
is not such a res adjudicata as will prevent either party from showing an 
error insuch returns, and estop the court upon final settlement from ex- 
amining the debits and credits.on both sides, from the commencement of 
the guardianship, and rendering such decree as will be proper upon a 
view of all the facts. And the marriage ofa female ward, after such occa- 
sional returns, cannot prejudice the guardian, or deprive him of credits 
that would have been evailable if the ward had continued sole. Cunning- 
ham and wife v. Pool, 615 
18. The act of 1821, which authorizes the Judge of the Orphans’ Court to 
summon a jury to determine a contested fact, is not imperative upon the 
court, so as to take from the judge the power to decide for himself in such 
a case; and if no error appears in his decision, made without the interven- 
tion of a jury, it will not reversed. Ib. 615 
19. The act of 1803, which provides for receiving, auditing, and stating the 
accounts of guardians, &c., and for exceptions to the report thereof, does 
not require a written voucher to support each item, or warrant the exclu- 
sion of oral testimony upon an exception to the stated account. Jb. 615 
20. Where letters of administration are revoked upon the failure of the ad- 
ministrator to renew his bond, as required by statute, and upon the settle- 
ment of his accounts, in the Orphans’ Court, a decree is rendered against 
him, for the amount due by him to the estate, in favor of his successor, and 
execution ordered to issue thereon—the decree, at least as it respects the 
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order for an execution, is unauthorized by any statute, and cannot be su p- 


ported. Willis v. Willis’ Adm’r, 721 
21. After the Orphans’ Court has rendered a final judgment, and adjourned 
the term, it cannot grant a new trial. Fitzpatrick’s Adm’r v. Hill, 783 


22, The County Court in adjusting the account of an administrator, or the 
settlement of his account, is not authorized to submit an issue to a jury, 
to determine whether his claims for compensation are proper, and it makes 


no difference that the estate is insolvent. Harrisv. Martin, 895 
23. The Orphans’ Court has not jurisdiction of a petition for the allotment of 
dower. Barney v. Frowner and wife, 901 


24. Quere, when three commissioners are appointed by the Circuit Judge, to 
act instead of the Judge of the Orphans’ Court, may not two form a court. 
McLaughlin, Adm’r v. The Creditors of Nelms, 925 

25. A sheriff appointed ex officio administrator, may be cited by the Orphans» 
Court for settlement, and a decree be rendered against him like any other 
administrator. Ib. 925 

See Chancery, 13, 14. 

See Contribution, 2. 

See Error, Writ of, 15, 16. 

See Estates of Deceased Persons, 1, 2, 3, 4, 5, 6, 8. 
See Executors and Administrators, 5, 7. 

See Guardian and Ward, 1, 2. 

See Vendor and Vendee, 4. 


OVERSEERS. 


1, The overseer of slaves under a contract with the master to supervise and 
direct their operations, must be considered to some extent as the repre- 
sentative of the master, and invested with authority to inflict reasonable 
punishment for a breach of police regulations ; and this whether the offence 
of the slave is criminally punished by the law or not. Gillian v. Senter, 395 

2. The master may maintain an action of trespass against an overseer, who 
inflicts cruel or immoderate punishment upon his slave. Jb. 395 


PARENT AND CHILD. 


1. An insolvent debtor is not allowed to appropriate the proceeds of his la- 
bor to investments in real estate for the advancement, or in the name of 
his children; and if he procures a conveyance to be made to a child under 
such circumstances, the estate may be reached by an execution creditor. 
Patterson v. Campbell, 933 


PARTNER AND PARTNERSHIPS. 
1, Although the engagement of an individual member of a firm may not be 
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within the scope of the partnership dealings, yet if the transaction come 
within the knowledge of his co-partners, and is assented to by them, then 
it will be obligatory upon the concern. Mc.Neill’s Ex’rs v. Reynolds, 313 
2. The profits of a partnership are to be divided equally, unless there is a 
contrary stipulation, or unless some fact or cirenmstance exists, from which 
it may be inferred, the parties intended the profits should be divided, in 
certain unequal portions. T'urnipseed v. Goodwin, et al. 372 
3. A partnership being formed for the purpose of buying and selling lands, 
each partner to furnish an equal share of money, if one should refuse to 
make the necessary advances, it would be good cause for putting an end 
to the partnership, but as Jong as the partnership subsisted, a larger ad- 
vance by one partner, than it was his duty to make, would be compensated 
by allowing him interest on suchexcess. Ib. 372 
4. An allegation in a bill filed by one partner, against the rest, for a settle- 
ment of the partnership accounts, that an agreement had been entered in- 
to between himself and another partner, to invest a portion of the partner- 
ship funds in a tract of land, sell and divide the profits, if intended to call 
on that partner fora division of the profits of that particular speculation, 
would render the bill multifarious. It cannot be objected therefore, by 
the complainant, that the Chancellor, by a liberal interpretation, and to 
avoid the charge of multifariousness, considered the allegation as introdu- 
ced for the purpose of calling on the partner to account for so much of the 
partnership funds paid him. Ib. 342 
See Evidence, 14, 12, 16, 18. 


See Practice in Chancery, 15. 


PATENT FOR LAND. 


1. The first article ofthe treaty of 1814, with the Creek Indians confers up- 
on the chiefs and warriors provided for, a qualified inheritable estate, which 
is determined by the sale of the reservee, the cesser of occupation, and his 
removal from the State; and immediately upon such abandonment of pos- 
session, the reservation becomes a part of the public domain, without any 
positive assertion of right on the part of the United States. Crommelin v. 


Minter, et al. 594 


PAYMENT. 

2. F and F being largely indebted to a bank, made an agreement with it, by 
which they conveyed certain property, and assigned certain promissory 
notes, for the payment of the debt, and obtained an exemption from suit 
for five years. Subsequently they transferred other promissory notes, to 
another bank, absolutely, in discharge of a debt owing to it. A fund was 
provided for the payment of the notes transferred to both banks, which be- 
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ing insufficient for the payment of all—-Held, that the notes first transfer- 
red, were entitled to priority of payment, as they were stated in the agree- 
ment, to be transferred as collateral security money, F, F, and all the par- 
ties to the note being insolvent. Bank of Mobile v. P. & M. Bank of Mo- 
bile, 645 
3. If the plaintiff in execution receives of the purchaser of property ata sale, 

thereunder to be made, a bill payable at a future day, the plaintiff cannot 
object to an action for money had and received, brought by the defendant 
upon the reversal of the judgment, that he received in payment of his debt 
a bill, instead of the money. Stewart v. Conner, 803 
See Clerk and Register of County, 4, 5. 

See Executors and Administrators, 14. 

See Principal and Surety, 7. 


See Sheriff and Sureties, 9, 10. 
PENALTY. 


1. A steam-boat having been engaged in business on the waters of this State 
until the month of May, and being then about to leave the State, proceeds 
from Mobile to Stockton, without passengers or freight, for the purpose of 
laying in wood, the owner is not subject to a penalty for employing an en- 
gineer without a certificate from the board of engineers at Mobile. T'he 
President, &c. of the Board of Steamboat Engineers v. Miller, 511 

See Taxes and T'ax Collector, 1. 


PLEADING. 


1. Where an action is brought upon the indorsement of a promissory note, 
the plaintiff’s right to recover cannot be made out by proof of a fraudu- 
lent concealment, or misrepresentation by the indorser, in respect to the 
ability of the maker to pay. To make sucha fraud available asa ground 
of action, it must be specifically declared on, ina suit brought by the party 
defrauded. Branch Bank at Montgomery, &c. v. Gaffney, 153 

2. It is not necessary in such a suit, to alledge in the declaration, that the 
contract was in writing, but it must be proved on the trial. Kizer v. 
Lock, 269 

3. When the suit is against the indorser of a note not negotiab!», after a 
failure to recover in a suit against the maker, commenced with the statu_ 
tory diligence, the declaration must show the suit against the maker was 
decided by a judgment upon the merits of the note; and a declaration is de- 
fective if it alledges only the determination of the suit in favor of the ma- 
ker. Murphy & Pierson v. Gee, 276 


134 
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4, A single count in assumpsit upon several promissory notes, is good. Bird 
v. Daniel, 302 
5. A count upon eight promissory notes is sufficiently precise, which alledg- 
es that they all bear the same date, (which is stated,) and that the plaintiff 
is the payee; three of them payable on the 1st day of December, 1842, for 
the sum of forty-five dollars each; four others for the same amount, paya- 
ble twelve months thereafter; the eigth payable on the latter day, for 


twenty-five dollars. Jb. 302 
6. A plea which assumes to answer the whole declaration, but omits to an- 
swer a material part, isbad on demurrer. Standifer v. White, 527 


7. In assumpsit, upon a verbal contract, the declaration should state a time 
when it was made, but this is alledged only for form, and the plaintiff is at 
liberty to prove a contract, express or implied, at any other time previous to 
commencing the suit; and the insertion or omission of a videlicit, in mak- 
ing the allegation of the time, can have no effect upon its materiality, or the 
admission of evidence. Hogan, §c. v. Alston, 627 

8. A plea which seeks to avoid the payment of a note given for the price of 
land, sold under the decree of the Orphans’ Court, on the ground that the 
administrator has refused to let the purchaser into possession, or to exe- 
cute a deed, is defective when it does not show what were the terms of 
the contract, or the manner in which the supposed duty is cast on the ad- 
ministrator. Matthews v. Evans, 643 

9. When a declaration on a note states its loss, it must. under the act of 1824, 
be accompanied with an affidavit that the statement of the loss is true; 
and the omission of the affidavit is available on demurrer to the declara- 
tion. Bell, use, &c. v. Moore, 823 

10. Semble,that oyer is not demandable of a record, unless it be a deed enrolled, 
letters of administration, &c.; the misrecital of a record must be taken ad- 
vantage of by plea of nul tiel record ; but if a record be correctly set out 
in a scire facias issued upon it, and does not show the liability of one of a 
plurality of defendants, perhaps a several demurrer at his instance should 
be sustained. Hall et al. v. The State, 827 

11. The act of 1840, only makes it unlawful for a member to be the indorser 
or surety of a note discounted by the State Bank or any of its Branches, 
which is not his own paper, or for his own benefit, and a plea in avoidance 
of a note, signed by a member, as surety, is bad, if it does not negative 
these facts. Branch Bank at Decatur v. Douglass, 853 

12. Where a married woman sues alone, in a case where she might join in 
the action with her husband, the objection can only be taken by plea in a- 
batement; if she has no legal right whatever, she may be non-suited.— 
James v. Stewart & Rainey, 855 

13. A count, on an account stated, is good, if it states the accounting of the 
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defendant with the plaintiff, and the indebtedness thereby for a specific 
sum, tollowed by a super seassumpsit. Carlisle v. Davis, 858 
See Abatement, 6. 

See Evidence, 50. 

See Contract, 8. 

See Indorser and Indorsee, 6, 7, 10. 

See Practice at Law, 8. 


PRACTICE AT LAW. 


1. Where, in an action upon a promissory note, the indorsement on the writ 
states the amount to be less than it really is,and a declaration is filed con- 
forming to the indorsement, it is competent for the court, underthe gene- 
ral powers conferred by statute, to permit an amended declaration to be 
filed, describing the note with accuracy. Ex parte Ryan et al. 89 
2. Where the names of the parties to the suit are not fully stated upon the 
margin of the judgment entry, the defect is amendable by a reference to 
the papers in the cause, and may be considered as amended, although the 
amendment is not, in point of fact made ; and forthe purpose of informing 
the court that the judgment was intended to apply tc the particular cause, 
extrinsic evidence is admissible, Smith v. Redus and Wife. 99 
3. When an immaterial issue is tried, a repleader will in general be award- 
ed; but where the cause is also tried upon the general issue, and the party 
complaining may have had every advantage under it, which he could have 
had if the appropriate issue had been joined, upon the special plea, and 
there is nothing in the record to indicate that he was prejudiced, an appel- 
late court will not reverse the judgment, that another trial may be had- 
Shippey and another v. Eastweod, 198 
4. Defects in the bond and affidavit made on suing out an attachment are not 
available on error, unless the exception has been taken by plea in abate- 
ment, in the court below. Burt v. Parish & Co. 211 
5. The plaintiff was directed to pay all costs incurred up to the time of set- 
ting aside a non-suit, by the next term of the court; ifhe failed to do this 
it was then “ ordered and considered,” that the non-suit should not be set 
aside, but should remain in full force, and execution issue thereupon, after 
that term: Held, that the order setting aside the non-suit, reinstated the 
cause, and made it subject to future action, and the court at its “ next term,” 
might, even after the first day thereof, permit the costs to be paid, and di- 
rect atrial to be had. Reese v. Billing, 263 
6. Where a plaintiff who had obtained jugment below, sued out a writ of er- 
ror to this court to reverse it, and whilst the cause was pending here, sued 
out execution upon his judgment, and collected the money, and the fact 
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not being brought to the notice of this court, until after its judgment had 
been pronounced, reversing and remanding the cause, an order was made, 
directing that the certificate of this court should not issue, until the debt, 
interest and costs below were refunded to the defendant. Hall v. Hra- 
browski, 278 
7. Where the plaintiff declares in one count upon several notes, it is not in- 
dispensable tu his right to recover, that he should produce them all at the 
trial, but may claim a verdict upon so many as he adduces. Bird v. Dan- 
iel, 302 
8. The plaintiff caused a writ in assumpsit to be issued against the defend- 
ants, on which it was indorsed, that the action was brought to recover the 
amount ofa promissory note, forthe payment of five hundred dollars, on 
the 2d May, 1840, and a declaration was filed accordingly. Subsequent- 
ly, leave was granted by the court for the plaintiff to file a new declara- 
tion; thereupon the plaintiff declared upon a promissory note, made by the 
defendants on the 18th March, 1840, for the payment of two thousand dol- 
lars ninety days thereafter, and also added the common counts. At the 
succeeding term, the new declaration was stricken from the file: Held— 
that it was competent for the court to permit the second declaration to be 
substituted for the first, and that its repudiation at the succeeding term, 
was unauthorized, aid a fatal error. The State Bank v. Johnson and Jef- 
Sreys, 367 
9, Although it is irregular for a court, at a subsequent term, to set aside a 
judgment of non pros. yet the irregularity is cured, if the defendant after- 
wards appear to the action. Hair v. Moody, 399 
10. It is the settled practice of this court, that the allowance of pleading out 
of time, is matter of discretion, the exercise of which is not the subject of 
revision. Jb, 399 
11. Where there is a mittimus showing the commitment of a party, upon a 
prosecution for bastardy, and subsequently a petition for a habeas corpus, 
anda recognizance executed in due form by the reputed father, a motion to 
quash the proceedings before the justice will not be sustained by the 
County Court, on the ground that there is no warrant in the papers, show- 
ing the arrest—all the papers reciting that the proceedings before the ex- 
amining justices were regular. The warrant might be substituted by an- 
other conforming to it, as nearly as practicable; or if it was shown that no 
warrant ever issued, or its production was necessary, the court might pro- 
tect the party by making a suitable order. Berryman v. The Judge of the 
County Court of Lawrence, 455 
12. Although the 12th rule for the regulation of the practice in the Circuit 
and County Courts, directs that “no plea in abatement shall be received 
if objected to, unless by the indorsement of the clerk, it appears to have 
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been filed within the time allowed for pleading,” it is notwithstanding com- 
petent for the court, under some circumstances, to allow such a plea to 
come in at a later period. Cobb v. Miller, Ripley & Co. 499 
13. When a writ is sued out against two administrators, served on one, and 
discontinued as to the other, in the declaration, upon the ground of non- 
residence within the State, it is the same as if the writ had been sued out 
originally against the resident administrator alone. English & English v. 
Brown, 504 
14. A judgment against the non-resident, jointly with the resident adminis- 
trator, is amendable on error, at the cost of the plaintiff in error. Jb. 504 
15. If the court trying a cause does not require a party to waive his excep- 
tion, as a condition upon which an application for a new trial will be en- 
tertained, but considers and overrules the motion, an appellate court will 
not reject the bill of exceptions. And where the motion for a new trial is 
rested upon grounds not embraced by the bill of exceptions, the primary 
court cannot put the party excepting to anelection. Sorrelle v. Craig, 
Adm’r, &c. 535 
16. Although it may not be an available error to strike out a bad plea, yet a 
plea which would be good on demurrer, cannot be stricken out on motion, 
Johnson & Norris v. McLaughlin, 551 
17. Where the plaintiff takes a judgment by default against the defendant, 
for failing to answer interrogatories as provided by statute, and a trial is 
had, and judgment rendered on verdict for the plaintiff, which is reversed 
and the cause remanded ; the judgment of reversal does not vacate the 
judgment by default, yet it is competent for the primary court, after the 
cause is remanded, to set it aside on the plaintiff’s motion; but a refusa] 
to do so is not revisable on error. Hogan, §c. v. Alston, 627 
18. When an issue upon a plea in abatement is found for the plaintiff, it is 
not error to refuse the defendant leave to plead to the action; nor is it er- 
ror to submit the cause to another jury to assess the damages. Jones &§ Co. 


v. Donnell, 695 
19. After the Orphans’ Court has rendered a final judgment, and adjourned 
the term, it cannot grant a new trial. Fitzpatrick’s Adm’r v. Hill, 783 


20. When the time stated in acommon count, or an account stated, is subse- 
quent to the title of the declaration, the defect 1s immaterial, and cannot 
be reached by demurrer. Carlisle v. Davis, 858 

21. A count on an account stated, is good, if it states the accounting of the 
defendant with the plaintiff, and the indebtedness thereby for a specific 
sum, followed by a super se assumpsit, Ib. 858 

22. A pending attachment for the same debt, cannot be pleaded in abatemeny 
of the writ, but to suspend further proceedings in the cause for the pre_ 
sent. The prayer of the plea is, not that the writ be quashed, but “ whether 
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the court will compel further answer.”* Crawford v. Slade, adm’r, 887 
23. The same object may be accomplished by a suggestion to the court of 

the pendency of such suit, which will thereupon suspend further proceed- 

ings until the attachment suit is determined ; and this suggestion may be 

made after judgment rendered, when the court will direct a stay of execu- 

tion pending the attachment suit. Jb. 887 
24. A demurrer to a plea inabatement, does not open the previous pleadings 

as it goes to the action of the writ, and does not reach the declaration.— 

Ib. 888 
25. An objection to the introduction of certain written instruments in evi- 

dence, because the party objecting had no knowledge of them, is in effect 

an admission that in all other respects they were competent testimony.— 

Creagh v. Forwood and Savage, 959 

See Amendment, I, 2. 

See Appeals and Certiorari, 1, 2. 

See Bastardy and Proceedings, 5. 

See Error, Writ of, 10, 19. 

See Estates of Deceased Persons, 7, 8. 

See Intendments and Legal Presumptions, 2, 3. 

See Orphans’ Court, 22. 

See Pleading, 10. 

See Statutes, 2, 

See Summary Proceedings, 1. 

See Sunday, 2. 

See Variance, 1. 


PRACTICE IN CHANCERY. 


1, When a decree pro confesso has been taken for want of an answer, and a 
full and complete answer is afterwards filed—Quere ? does not this of it- 
self, under the statute, set aside the decree, pro confesso, and purge the 
contempt, without any order of the court to that effect. But an answer 
filed under such circumstances, comes too late at the trial term, and after 
the master has reported, unless by consent of parties. Davenport v. Bart- 
lett & Waring, 179 

2. A decree in Chancery is conclusive as between parties, and privies to 
the bill as to all matters which were put in issue, and cannot be collate- 
rally impeached. Quere? Might not a clear clerical mistake be considered 
as amended, even when the decree came collaterally in question. Ib. 179 

3. Where one is made a party to a bill, by an amended bill, which does not 
admit that he is an assignee in bankruptcy, but suggesting that he claims 
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some interest in the subject matter, and he appears, and does not answer 
the bill, but merely demurs to it, the only effect is, to question the right to 
make him a party to the litigation, and upon the demurrer being decided 
against him, taking no further steps, must be understood as having aban- 
doned the pursuit of the claim. Jb. 180 
4, In general, an amendment of a bill has the effect to destroy the prior pro- 
ceedings for a contempt. But where one who had been in contempt, af- 
ter the amendment of the bill, failed to file his answer, until after the mas- 
ter had reported, and especially in a case where he appeared before the 
master, and had all the benefit he could have derived from an answer, the 
objection that a formal decree pro confesso was not entered, will no be al- 
lowed at the hearing, or in this court. Ib. 180 
5. Where the Chancellor, in making his decree in favor of the complainant, 
extinguished a debt which he owed to the defendant, to which no objection 
was made at the time, it will be no reason for disturbing the decree, as it 
is manifestly the interest of the defendant, and would not have been made 
if he had objected to it. Jb. 180 
6. Matters of account must be brought before the master, and if rejected, 
excepted to, to enable the party to assign them as error. Ib. 180 
7. Where non-resident defendants appear, and submit to the jurisdiction of 
the court, a refunding bond is not necessary. Jb. 180 
8. Under the Statute authorizing a motion to dissolve an injunction in vaca- 
tion, upon the coming in of the answer, the Chancellor may hear the mo- 
tion and make the decree at a place out of his division. Griffin v. Branch 


Bank at Huntsville, 201 
9. The course of practice, in appealing from such a decree, is precisely the 
same as if the decree was made in termtime. Jb. 201 
10. An appeal from aninterlocutory decree dissolving an injunction, must be 
taken before the Chancellor. JD. 201 
11. Such an appeal has not the effect to revive the injunction, unless that is 
so directed by the Chancellor. Ib. 201 


12. When land is sold by order of the Orphans’ Court, to make more equal 
distribution among the heirs, they are necessary parties to a bill filed to 
rescind the sale. Jennings § Graham v. The Adm’rs of Jenkins, 286 

13. The bill in the case seeks relief against B, as the administrator de bonis 
non of C, for trust funds received by C in his lifetime, but not accounted 
for to the cestui que trust. It also seeks relief against B, as administrator 
de bonis non, for slaves of complainant, sold by J C, a previous adminis- 
trator on the estate of C, and also against other defendants, as purchasers, 
of trust property at a coroner’s sale: Held that the bill is multifarious— 
Colburn, et al. v. Broughton, et al. r 351 

14. When the bill shows that some of the complainants have no interest in 
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the object of the bill, as where an article, as slaves, is conveyed to a mo- 
ther for life, with remainder to her children, and the bill seeks an account 
of the profits during the continuance of the life estate, the children as to 
this, have no interest, and are improperly joined as complainants. Jb. 351 
15. An allegation in a bill filed by one partner, against the rest, for a settle- 
ment of the partnership accounts, that an agreement had been entered in- 
to between himself and another partner, to invest a portion of the partner- 
ship funds in a tract of land, sell and divide the profits, if intended to call 
on that partner fora division of the profits of that particular speculation, 
would render the bill multifarious. It cannot be objected therefore, by 
the complainant, that the Chancellor, by a liberal interpretation, and to 
avoid the charge of multifariousness, considered the allegation as introdu- 
ced for the purpose of calling on the partner to account for so much of the 
partnership funds paid him. T'urnipseed v. Goodwin, et al. 372 
16. The objection to a bill that a person is improperly joined asa party com- 
plainant, is too late iftaken for the first time at the hearing, and will then 
be disregarded, if it does not materially affect the propriety of the decree. 
Newhouse, et al. v. Miles, et al. 460 
17. A decree pro confesso, against a defendant for failing to appear, is not ev- 
idence as an admission of the allegations of the bill, if the bill is after- 
wards dismissed. Garrett, Adm’r, &c.v. Ricketts, et al. 529 
18. After the depositions are published, and the cause ready for a hearing, it 
is in the discretion of the Chancellor to permit an amendment. Pinkston 
v. Taliaferro, 547 
19. A formal answer, putting in issue the allegations of the bill, is not within 
the rule requiring proof of the allegations of the bill by two witnesses.— 
Adm’r of Reynolds v. Pharr & Beck. 560 
20. Objections to testimony, and all other matters relating to the taking of the 
account, must be taken by exception to the Master’s report ; an objection 
by way of protestation, when cross interrogatories are filed, not further 
acted on, raises no question in this court. Jb. 560 
21. Although testimony is taken before the cause is at issue, the irregularity 
_may be waived by the subsequent conduct of the parties; and a consent 
that the Register may proceed to state the account, will be held to be a 
waiver. Ib. 560 
92, When an administrator was made a party, at the trial term, and does not 
ask for a continuance, or object to a decree then being made, he will be 
presumed to have consented to it. Jb. 560 
93. One who unites with the vendee in notes made for the purchase money, 
and who is sued with him thereon, may join with him in a bill to enjoin 
proceedings in the action, and to rescind the contract. Elliott, et al. v. 


Boaz, et al. 772 
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PRACTICE IN CHANCERY—continvuep. 

21, A billis multifarious where several defendants are charged with distinct 
wrongful acts relative to different slaves to which the complainant had an 
equitable title, although the title was precisely the same to all the slaves, 
and the general charge of fraudulent combination between the several de- 
fendants is not sufficient to authorise a joint suit. Meacham v. Williams, 
et al. 842 

25. The general rule in equity, that the proof must correspond with the alle- 
gations, applies only when the evidence discloses a cause for relief differ- 
ent from that set up by the pleadings. Gilchrist v. Gilmer, 985 

See Chancery, 20. 

See Error, Writ of, 9. 


PRINCIPAL AND AGENT. 


1. Where an attorney is invested with an authority in writing, to indorse 
notes for, and on account of his principal, it confers power to indorse notes 
of which the principal is ostensibly the legal proprietor, and it devolves 
upon the principal, in such case, to show that the authority has been abus- 
ed, or transcended. P. & M. Bank of Mobile v. King, Upson& Co. 279 

2. Semble: it cannot be intended, because one is authorized to indorse notes, 
that he is also an agent for the purpose of receiving notices of their dis- 


honor. Ib, 280 
3. An agent to whoma promissory note is payable, may maintain an action 
thereon in hisown name. Bird v. Daniel, 302 


4, One who undertakes to bind acorporation, by the execution of a promis- 
sory note, must show that he had authority to bind it, and that it had the 
faculty of becoming bound for the payment of money. An agent when 
sued upon a contract made by him, can only exonerate himself from lia- 
bility, by showing that he had authority to bind those for whom he assumes 
to act. Harwood’s Ex’rs v. Humes, use, §c. 659 

See Bailment, 1. 
See Judgment and Decree, 3. 


PRINCIPAL AND SURETY. 


1, The undertaking of a surety, is accessorial to that of his principal, and if 
the principal admits the contract to be binding on him, it is also binding on 
his surety, unless there be a fraudulent collusion between the debtor and 
creditor, to charge asurety. Evans and Arrington v. Keeland, 42 

2. Asurety may avoid his contract for a fraudulent concealment, or misre- 
presentation of facts by the creditor, to induce him to become surety, al- 
though the contract for which he was bound as surety, is binding on his 
principal. Ib. 42 

3. A misrepresentation which will have this effect, must be the false asser- 


135 








———— ———— 











1074 INDEX. 





PRINCIPAL AND SURETY—conrtinvep. 


tion of a fact, and not the expression of an opinion, of the value or quality 
ofthe property sold. Thus, a declaration by the vendor, that the land he 
was selling, was as good, or better than other tracts to which he referred ; 
that there was a comfortable dwelling house, good out-houses, peach or- 
chards, &c. on the land—is the expression of an opinion, and not the as- 
sertion of a fact, the incorrectness or falsehood of which, would enable the 
surety to avoid his contract. Ib. 42 
4. The sureties of an administrator, against whom a judgment is rendered, 
may discharge the judgment by a payment to the clerk, without waiting 
for an execution to issue against their principal ; it is therefere wholly un- 
important that an execution which had issued against their principal, and 
returned nulla bona previous to such judgment, was irregularly issued.— 
Haynes v. Wheat and Fennell, 239 
5. Where several judgments against the maker and indorser of a promisso- 
ry note are recovered by the same plaintiff, the payment of the judgment 
against the latter, does not annul that against the maker ; but the indorser 
may be substituted to it in equity, and have the advantage which it there 
affords for his reimbursement. If an execution has been issued and re- 
turned “no property found,” he may go into Chancery to subject the equi- 
table estate of the maker to the satisfaction of the judgment; or he may 
resort to equity to cause conveyances of real property to be set aside, 
which the defendant has made, or caused to be made in fraud of his credi- 
tors. Lyon v. Bolling, et al. 463 
6. The declarations of a sheriff, made while he is acting officially, in respect 
to the receipt of money, are admissible against his sureties as part of the 
res geste; but if made at a subsequent time, and when he is not acting offi- 
cially in the matter, they must be regarded as independent declarations, 
and cannot be received as evidence. Dumas & Co. v. Patterson, 484 
7. A surety who discharges the debt of an insolvent principal, by a payment 
in money, and in his own note, which is received by the creditor as pay- 
ment, and the evidence of the original debt given up, may sue a co-surety 
for contribution. Pinkston v. Taliaferro, 547 
8. When the holder of a note enters into an agreement with the principal 
debtor, that he will not sue a surety until after a certain time, if the prin- 
cipal will engage to pay all costs and lawyer’s fees, this will not discharge 
the surety. .4rmstead v. Thomas, 586 
9. When the creditor gives day to the principal debtor, and the surety after- 
wards, with a knowledge of the fact, agrees to waive all advantage to him- 
self, the inference is that he agreed to the extension, and no consideration 
is necessary to sustain the agreement for waiving the act. Bank at Deca- 
tur v. Johnson, 621 
10. The Bank of Orleans obtained a judgment against an accommodation in- 
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dorser, and levied an execution upon his property. The drawer of the 
bill proposed to the bank to pay the judgment, by instalments of ten per 
cent. every sixty days. The bank consented and suspended the execu- 
tion. The first instalment only was paid. Held, that the surety was not 
discharged by this agreement. Wilson v. T'he Bank of Orleans, et al. 847 
11. The clause in the charter of the Decatur Branch Bank, which makes it 
unlawful for a member of the general assembly to become indorser for 
any other person, does not discharge a member from liability on a note to 
which he is a surety. Branch Bank at Decatur v. Douglass, 853 
12. Where the principal debtor about a month previous to the maturity of the 
debt, conveys to the creditor, real and personal estate apparently suffi- 
cient to satisfy the debt, upon an agreement that no suit shall bebrought 
thereon within five years, such agreement is founded upon a sufficient 
consideration, and is binding upon the parties. Branch Bank at Mobile 
v. James and Darrington, 949 
13. It is competent for one joint maker of a promissory note to show by ex- 
trinsic evidence that he isa mere surety; and this although he did not in- 
form the payee of the fact at the time the note was accepted. Perhaps 
the law may be otherwise, where joint promisors are described in the note 
as principals, or contract as such with the payee. Ib. 949 
See Appeals and Certiorari, 3. 
See Contribution, 1, 2. 
See Trust and Trustee, 2, 3. 


PROCHIEN AMI. 


1. The prochien ami of an infant plaintiff, in whose favor a judgment is ren- 
dered, is not authorized to receive the amount thereof and discharge the 
defendant. Smith v. Redus and Wife, 99 


PROMISE. 


1, In an action for the breach of a marriage promise, it is a full defence, when 
the defendant has bona fide offered to marry the plaintiff, although the de- 
fendant’s conduct, previous to the offer, had been such’as would justify the 
plaintiff in terminating the engagement, but she had not signified her in- 
tention to terminate it. Kelly v. Renfro, 325 

2. Two persons having a law suit about a tract of land, one wanting to rent 
it applied to both for that purpose, but both declined to exercise ownership 
over it. He then told them he should cultivate it, and would pay rent to 
whichever of the two was ascertained to be the owner. Held, that this 
promise inured to the owner of the land, and that the tenant could be gar- 
nisheed by a creditor of the owner, when that fact was ascertained. Smith 
v. Taylor, 633 

See Assumpsit, 2. 
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PROTEST. 

1. The statement contained in a notarial protest, that the notary had sent no- 
tices of the dishonor of the paper, addressed to the parties at a particular 
place, is no proof, even on a demurrer to evidence, that the notices were 
properly directed; this fact must be shown by proof, independent of the 
protest. P.& M. Bank of Mobile v. King, Upson & Co. 280 

2. The misdescription of the name of an indorser in the certificate append_ 
ed to the protest certifying that the notice was sent to one Chomason, 
when the indorser’s name was Thomason, is not sufficient to exclude the 
protest as evidence, the true name appearing in the copy of the bill. Bank 
at Decatur v. Hodges, 631 

3. A protest describing a bill as dated the 26th January, is not admissible as 
evidence to show the protest of a bill dated the 28th January. Jb. 631 

4. Although protests are excluded from the jury, yet the deposition of the no- 
tary is proper, to prove notice sent to the indorsers—but quere? whether it 
is so to prove the fact of protest. Ib. 631 


PUBLIC LANDS, SURVEY OF. 


1. Though the title to a reservation under the first article of the treaty o¢ 
1814, with the Creek Indians be vested in the United States by the volun- 
tary abandonment of the reservee, it is not subject to entry under the pre- 








emption laws of Congress. Crommelin v. Minter, 594 
See Indian Tribes, Treaties with, 3. 
RECOGNIZANCE. 


1. An undertaking to answer to a charge for “resisting process,” is suffi- 
ciently significant in a recognizance to indicate the offence intended to be 
charged, although the statute makes the offence consist in “knowingly 
and wilfully resisting or opposing any officer of this State in serving or at- 
tempting to serve, or execute, any legal writ or process whatsoever.”— 
Browder v. The State, 58 

2. The omission of a party’s name in the body of a recognizance will not 
make it inoperative as to him, if he has regularly acknowledged it. Hall 
et al. v. The State, 827 

3. It is not indispensable to the validity of a recognizance which the recog- 
nizor has entered into before some court or officer authorized to take his 
acknowledgment, that it should be sealed by him. Jb. 827 

4. Quere 2? Where a recognizance is signed by several recognizors, and 
seals set opposite the names of some of them, if a seal be necessary to its 
validity, may not those upon the paper be referred to all who subscribed 
the obligation, and thus make the execution sufficient. Jb. 827 

5. A recognizance, by which the recognizors stipulate that the principal 
shall appear and answer a charge to be exhibited against him on behalf of 
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the State for carrying concealed weapons, is sufficient, although the offence 
is not described in the terms of the statute. Ib. 827 
6. In Badger and Clayton v. The State, 5 Ala. Rep. 21, the judgment of the 
Circuit Court was reversed upon the ground that there wasa variance be- 
tween the recognizance and judgment nisi; the remark in respect to the 
sufficiency of the recognizance must be regarded as a mere dictum. Ib. 827 
See Demurrer, 1. 
See Judgment and Decree, 7. 


RECORD AND JUDGMENT ROLL. 


1, The record which the clerk is required to make, of all the prooceedings 
in a suit, is the final record of the cause, answering to the judgment roll of 
the common law, and is the only legal evidence of the judgment, to be es- 
tablished by the production of the record itself, an examined copy, or a 
copy attested by theclerk. Ansley v. Carlos, 973 

2. Whilst the cause is progressing, the papers are quasi records, and until 
the final record is made, the papers and proceedings in the cause are evi- 
dence, and the best evidence of the facts they import. Jb. 973 


RESIDENT. 


1. One living with his family in New Hampshire, and carrying on business 
there, is a resident of that State, within the act, although the spring pre- 
vious, and for some years before, he had a commercial establishment in 
Alabama, acted as a citizen, and intended to remove his family there the 
next season. Stiles v. Lay, 795 


RIGHT OF PROPERTY, TRIAL OF. 


1. After the institution of a claim to slaves levied on, a transfer by the claim- 
ant of his title to a third person, is valid, and passes his right of property, 
clogged however by all the consequences of the levy and claim; and the 
title is not turned into a mereright of action. Jackson v. Gewin, 114 

2. When the sheriff, under the act of 1828, returns the copy of an execution, 
with the levy returned on the original, his certificate is proof of all the 
facts, precisely as his return upon an original execution. Garrett v. Rhea, 
Adm’r, 134 

3. When, in such a case, the venue is changed, the copy so made by the she- 
riff may be certified by the clerk, and will have the same effect as in the 
county from which the venae was changed. Ifother papers are alledged 
to be substituted, it devolves on the party making the objection to estab- 
lish it. Ib. 134 

4. When property levied on by an attachment is claimed after a venditioni 
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exponas has come to the sheriff’s hands, the suit is equivalent in all res- 


pects to one founded ona fi. fa. Yarborough v. Moss, 382 
5. The attachment and venditioni exponas are evidence of the indebtedness 
of the defendant, and of the levy. Jb. 382 


6. When no question of adverse title is raised, a charge upon that branch 
may be properly refused, and when the claimant makes title under the de- 
fendant in execution, the only question is as to the bona fides of the trans- 
action. Ib, 382 


See Evidence, 24. 
ROADS, BRIDGES, &c. 


1. The absence of the licensee of a ferry from the State, is no sufficient rea- 
son for revoking the license ; nor can the license in such a case be revoked 
for the insufficiency of the bond, without ten days notice to execute a suf- 
ficient bond. Such a bond may as well be exacted from the heir, alienee, 

’ or lessee of the ferry, as from the licensee. Garrett, 4dm’r v. Ricketts, et 
al, 530 
See Action, 1, 2. 


SALES. 


1. S executed to Ha bill of sale for a negro man, at the price of two hun- 
dred and fifty dollars in hand paid; it was agreed at the same time by the 
vendee, in writing, that in consideration of such sale, he would sell to the 
vendor the slave in question, at the price stated in the bill, “ ifapplied for 
on the first day of January next,” thereafter: Held, that these several writ- 
ings did not constitute a mortgage, nor could it be intended that the latter 
was a mere undertaking by the vendee to stipulate with the vendor for a 
re-sale on the day designated, but in itself it provided for a re-sale, and 
left nothing open for future adjustment. Sewall v. Henry, 24 

2. Semble—There is no difference in point of law, between a sale for a price 
paid, or to be paid, which is to become absolute ona particular event, and 
a purchase accompanied by an agreement to re-sell upon certain agreed 
terms. In both cases the sale is to be regarded as conditional ; and if the 
condition which is to defeat it, is promptly performed, in the one case the 
title will not vest in the vendee, and in the other it will be divested.— 
Ib. 24 

3. After the institution of a claim to slaves levied on, a transfer by the claim- 
ant of his title to a third person, is valid, and passes his right of property, 
clogged however by all the consequences 6f the levy and claim ; and the 
title is not turned intoa mere right of action. Jackson v. Gewin, 114 

4, The levy of a sheriff, or the lien of an execution, does not change the 

title of the defendant in execution into a mere right of action, but he may 
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transfer or sell the property in the same manner as if no levy, or lien ex- 
isted, though in the hands of his assignee, it will continue subject to the 
levy, or lien. Atwood v. Pierson, 656 


. So too if the goods of a stranger are levied on, his title yet remains, and 
he may sell or transfer it, in the same manner as if no levy was made, so 


e 
— 


long as it remains in the custody of the law, but subject to the question of 
right arising out of the levy. Jb. 656 
See Contract, 6. 

See Execution, Writ of, 5. 
See Orphans’ Court, 4, 5, 6. 
See Sheriff and Sureties, 17. 
See Vendor and Vendee, 5, 6. 


SCIRE FACIAS. 
1. An irregular judgment nisi upona recognizance may be vacated and set 
t=] 5 5 
aside, even after a scire facias has been issued thereon, and the appropriate 
judgment may be entered nunc pro tune. Browder v. The State. 58 


SET OFF. 

1, When one joint maker of a promissory note is the administrator of his co- 
maker, he is entitled, when sued, to set off against the payee any debt 
which the latter owes to the deceased co-maker. Mitchell v. Burt, 226 

2. A judgment is not so assignable as to enable the assignee to sue on it in 
his own name, and therefore he cannot make use of one, so assigned to 
him asasetoff. Bunnell v. Magee, 433 

3. A plea averring who is the real owner ofthe note sued upon, and that the 
suit is instituted for his benefit, and pleading an off set against him, is a 
good plea, although a different person is indicated on the record, as the 
beneficiary of the note in suit. Bowen v. Snell, use, §c. 481 

4. A set off cannot be made, unless the party offering it could have main- 
tained an action upon it in his own name, against the other party. Smith 
v. Taylor, 633 

5. The bank notes of the Pennsylvania Bank of the U. S., cannot be set off 
to a note sued upon by the trustees of the Bank, to whom it had been as- 
signed for the payment of its creditors. Gee v. Bacon, 699 

6. The same rules which govern causes in justice’s courts will control them 
when tried again in an appellate court, and judgment cannot be rendered 
there for a set off which exceeds fifty dollars against the consent of the 
plaintiff. Smith v. Fleming, 768 


SHERIFF AND HIS SURETIES. 
1. A sheriff is not bound to levy on personal property, when a sufficient levy 
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can be made, and is made, on land. Powell vy. The Governor, ex rel. 36 
2. Nor is the sheriff required to sell at the first sale’s day after the execution 
is in hishands. He has the discretionary power to sell on any of the sale 
days previous to the return day of the execution to be satisfied. Ib. 36 
3. It is the duty ofthe sheriff, in good faith, to levy on a sufficiency of the 
property of the defendant, ifto be had, as willin all reasonable probabili- 
ty, yield at public sale, the necessary amount of money. Governor, use, 
§c. v. Powell, et al. 83 
4. The test to be applied, in scanning tke conduct of the sheriff, when he 
has made an insufficient levy on land, is not the estimated cash value of 
such lands in the neighborhood, but the price at which such lands usually 
sold for at sheriff’s sale. Ib. 83 
5. When the sheriff makes a levy on land, which he afterwards ascertains 
to be incumbered by a mortgage, it is his duty to make a further levy, un- 
less it is reasonable to expect that the land so incumbered, will bring a 
sum sufficient to satisfy the execution in his hands, JD. 83 
6. Whether it is the duty of the sheriff to examine the record for incum- 
brances—Quere? Ib. 83 
7. Inan action against the sureties of a sheriff, for his neglect in releasing a 
boat attached under admiralty process, the fact that a subsequent sheriff, 
to whom final process was issued, could have seized and sold it, is not suf- 
ficient to mitigate the damages, unless the plaintiff is connected with the 
last neglect, by some wilful default. Bagby, use, &c. v. Harris, 173 
8. In such an action, to charge the sheriff, it is unnecessary to show, either 
a demand of the boat, he having gone out of office, or a distringas to him, 
if it is shown that he has parted with the custody. Jb. 173 
9, Neither a clerk, or sheriff, has authority to receive any thing in payment 
of a judgment, or execution, but money, and a payment in any thing else, 
would be no discharge of the defendant in execution, though the sheriff 
would be precluded by his return from denying that he had received mo- 
ney in its discharge. Haynes y. Wheat and Fennel, 239 
10. Although the sheriff, by a return of satisfaction, subjects himself to pay 
the plaintiff in coin, he has the power to receive in discharge of the writ, 
such bank notes as are then passing in the community current as money, 
although they may not be convertible into specie at pleasure, at the nomi- 
nal amount ; and such a receipt, if bona fide, will discharge the defendant 
in execution, and fix the liability of the sheriffand his sureties. Jb. 239 
11. A plaintiff may move against the sheriff, for failing to make the money 
upon an execution issued on a judgment for costs, as in any other case. If 
the officer of court were moving in his own name, it should so appear upon 
the record, to be available on error. Pharr & Beck v. Hale, 312 
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12. Where a sheriff has renewed his bond, so as to have several sets of sure- 
ties, those sureties will be liable for his default in not paying over money 
collected on executions, who were such at the time he converted it; for it 
is from this latter period, and not its collection, that their liability to suit 
commences. Dumas & Co. v. Patterson, et al. 484 

13. Semble. The conversion by the sheriff, of money collected by him, may 
be shown by proof of demand and refusal, or of the appropriation of it to his 
own use; but the mere payment of money collected on one execution to 
the plaintiff in another, or an appropriation of it by the sheriff to other pur- 
poses will not be regarded as a conversion, so as to subject him or his sure- 
ties to a judgment on motion, for the failure to pay it over, if he retains 
other money ready to be paid over to the plaintiff on demand. Jb. 484 

14, Where the sheriff is the defendant in a judgment, either in his own right, 
or as an administrator, an execution issued thereon, whether in form a fi- 
eri facias, or a venditiont exponas, should be addressed to the coroner, and 
if it is directed to the sheriff, and placed in his hands to be executed, him- 
self and sureties are not liable on the summary remedy provided by statute 
for a default in failing to return it. And in such case, if the execution 
does not show, that the sheriff is the defendant therein, he may plead the 
fact as a defence, and establish it by extrinsic proof. Johnson & Norris v. 
McLaughlin, ‘ 551 

15. When an execution is made returnable at an impossible day—as of a year 
which was gone when the execution issued—the sheriff cannot take ad- 
vantage of the irregularity, when a motion is made against him and his 
sureties for a failure to return it within the time prescribed by law. Sam- 

ples v. Walker, et al. 726 
16. Ina summary proceeding by motion against a sheriff, and his sureties, 
for the failure of the former to return an execution, an issue without re- 
gard to technicality, may be made up under the direction of the Court , 
and though the terms “ not guilty” are not the most appropriate plea in 
such case, yet they are sufficient to throw upon the plaintiff the onus of 
supporting the allegations ofhis notice. Shute § Hackett v. McRae, et al. 931 
17. A purchase by a sheriff at his own sale, is not void, but voidable merely. 
It seems that the court, on motion of either of the parties, would set aside 
such a sale, and that creditors could have relief inequity. Creagh & For- 
wood v. Savage, 959 


See Bills of Exchange and Promissory Notes, 3. 
See Contribution, 3. 
See Evidence, 35. 
See Execution, Writ of, 1, 6, 10. 
See Indorser and Indorsee, 5. 
See Principal and Surety, 6. 
See Right of Property, Trial of, 2, 3. 
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SLANDER. 


1. In actions of slander, it is necessary for the plaintiff to prove some of the 
words, precisely as charged, but not all of them, if those proved are in 
themselves slanderous, but he will not be permitted to prove the substance 
of them, in lieu of the precise words. Easley v. Moss, 266 

2. Words spoken by an employer to his overseer, intended to protect the 
employer's private interest and property, but not spoken maliciously, are 
not actionable, although no confidence was expressed at the time of speak- 
ing, and although the same words, published under other circumstances, 
would be slander. Jb. 266 

3. An accusation that one “was whipped for stealing hogs,” imports a larce- 
ny. Itis an accusation of hog stealing, with the addition that the party had 
been whipped for it. Holly v. Burgess, 728 

4, After an effort has been made to assail the general reputation of a plain- 
tiffin slander, he may prove his good character. Ib. 728 

See Evidence, 30, 31. 


STATUTES. 


1. The local law of 5th February, 1840, giving monthly courts to certain 
counties, repealed so much of the act of 1814, as required ten days to in- 
tervene between the test and return ofa warrant Quere—is not that por- 
tion of the act of 1814 directory merely ? Cole v. Flournoy, 401 


2. Where the time of holding the court is changed by statute, after process 
issued, the process cannot be abated, because there is no saving in the 
statute. The change of the term by law carries with it all process return- 
able under the pre-existing law. Jones & Co. v. Donnell, 695 

See Consideration, 3. 

See Constitutional Law, 3. 

See Costs, and Security for, 2. 

See Criminal Cases, Proceedings in, 1, 2. 
See Deeds, and Registry of. 

See Execution, Property Exempt from, 3. 
See Garnishment and Garnishee, 13. 

See Indian Tribes, Treaties wiih, 1, 2. 
See Pleading, 9, 11. 

See Principal and Surety, 11. 


STEAMBOATS AND OTHER CRAFT. 
See Penalty, 1. 


SUMMARY PROCEEDINGS. 


1. Inasummary proceeding by motion against a sheriff, and his sureties, for 
the failure of the former to return an execution, an issue without regard to 
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technicality may be made up under the direction of the court ; and though 

the terms “not guilty,” are not the most appropriate plea in such case, yet 
they are sufficient to throw upon the plaintiff the onus of supporting the 

allegations of his notice. Shute & Hackett v. McRae, et als. 931 
See Constable and his Sureties, 1. 


SUNDAY. 


1. A plea to a promissory note that it was made on Sunday, in order to pro- 
cure the discharge of the principal maker, who had been arrested on the 
same day, upon a charge of bastardy, is good; and a replication that the 
makers, with a knowledge of the facts alledged, “ did ratify and acknow- 
ledge the note,” and then “ promise to pay the same,” is not a sufficient an- 
swer to the plea. Shippey and another v. Eastwood, 198 

2. Where a cause is submitted to a jury on Saturday night, the parties agree- 
ing that the verdict might be received by the clerk, in the absence of the 
Judge, it is competent for the clerk to receive the verdict on Sunday, if 
the court continues its session beyond the week, and enter a judgment there- 
upon on some subsequent day ofthe term. Sorrelle v. Craig, Adm’r, 535 


TAXES AND TAX COLLECTOR. 


1, Where an assessor of taxes, after giving the usual notice of the time and 


place for assessing taxes, goes to the residence of an individual, and there 
assesses him with a poll tax, he is liable to a forfeiture of twenty dollars 
if he receives the statement of the individual without oath. The term-tax- 
able property used in the act, includes a poll tax, as well as all other taxa- 
ble property. Carter v. Mercer, 556 


TRESPASS. 
See Master and Slave, 1. 


TROVER. 


1. Introver for slaves, the measure of damages is the value of the slaves, at 
the time of conversion, or at any time between that and the time of the 
trial. Tatum, et al.v Manning, 144 

2. The owner of stolen goods may maintain detinue, or trover, against a pur- 
chaser from the thief, although the latter has never been prosecuted, and 
although the owner had just reason to believe the goods were stolen from 
him by the individual named as the thief. Beazley v. Mitchell, * 780 

3. No demand is necessary in trover, where the defendant had employed a 
slave for some time previous to the suit, in the ordinary domestic avoca- 
tions, and upon the trial asserts a title in himself. Povtellv. Olds, 861 

See Bailment, 1. 
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TRUST AND TRUSTEE. 


1. When property is conveyed to one, in trust for others, and is subsequent- 
ly levied on as the property of the grantor, the trustee is not entitled to go 
‘into equity to restrain the creditor. Bissell & Carville v. Lindsay, et al. 162 

2. A deed of trust pr@viding that the trustee shall first pay all debts describ- 
ed in the deed for which the complainant was liable, or liable in any other 
manner, and afterwards providing for creditors generally, does not author- 
ize the trustee to pay the complainant as a preferred creditor, any other 
debts than those paid by him as surety. Gilchrist v. Gilmer, 985 

3. If previous to executing the deed, the grantor agreed that a suit against 
the complainant as a surety would bedefended by him, at his own expense 
the counsel fees afterwards paid by the surety, in defending the suit, are 
liabilities under the deed, but if expended in resisting the suit, the payment 
is not made as surety, and therefore is not within the deed. Jb. 985 

See Chancery, 10, 11, 12. 

See Contribution, 2. 

See Executors and Administrators, 3, 4. 
See Guardian and Ward, 3. 

See Orphans’ Court, i3. 


USAGE AND CUSTOM. 

1. A witness who had lived both in N. Y. and M., understood it was the cus- 
tom of merchants that the employer should pay the expenses and passage 
of clerks, who were engaged in the former, to do service in the latter place 
for the whole of the ensuing business season; that the witness, who was a 
merchant, had never so employed or paid a clerk, but he knew of one case 
where, under a stipulation to that effect, the wages and passage money of 
a clerk thus employed, were paid by the employer—Held, that this evi- 
dence was inadmissible, and consequently incompetent to jestablish the 
usage orcustom oftrade. Price and another v. White, 563 


USURY. 

1. G. having large transactions with the Penn. B. U.S. by borrowing mo- 
ney, made a settlement with an agent of the Bank, and discharged the 
principal, and for the payment of usurious interest, transferred notes on 
three persons, and executed a guaranty for their payment. These notes 
were by the Bank transferred to trustees, for the payment of creditors, and 
B, as the agent of the trustees, reduced the notes to judgment. G then 
made an agreement with B, by which he obtained the control of the judg- 
ments, and took up his guaranty, and executed his own note for the amount 
due, B being ignorant of the usury—Held, that there was a sufficient con- 
sideration for the note, and that it was not affected by the usury in the 
original contract. Gee v. Bacon, 699 











USUR Y—conrTinven. 


2. When the defendant was irregularly allowed to depose as a witmess, to 
the fact of usury, instead of making his statement, his evidence cannot be 
excluded because the opposite party denies a particular fact stated by him, 
Under such circumstances, the denial should extend to the fact of the 
usury. Palmer v. Severance and Stewart, 751 

3. Where one party, with the assent of another, borrows money at a usuri- 
ous rate of interest, to pay a debt for which both should provide, and after 
the payment of such interest by the borrower, the other refuses to contri- 
bute, but by agreement with the borrower, submits the matter of interest 
to arbitrators, an award which adjudges him to pay half the interest will 
be supported. Byrdv. Odem, 756 


VARIANCE. 


1. A variance between the writ and declaration, must be pleaded in abate- 
ment, or in a proper case may be reached upon the trial by an objection 
to the testimony, for a variance. The court is not bound to strike the de- 
claration from the file for this cause. T'urner, et al. ¥. Brown, 866 


VENDOR AND VENDEE. 


1. The undertaking of a surety, is accessorial to that of his principal, and if 
the principal admits the contract to be binding on him, it is also binding on 
his surety, unless there be a fraudulent collusion between the debtor and 
creditor, to charge the surety. Evans and Arrington v. Keeland, 42 

2. Asurety may avoid his contract for a fraudulent concealment, or misre- 
presentation of facts by the creditor, to induce him to become surety, al- 
though the contract for which he was bound as surety, is binding on his 
principal. Ib. 42 

3. A vendee of land, with warranty of title, may purchase in an outstanding 
paramount title, or incumbrance, and may recover upon his warranty with- 
out an actual eviction; butin sucha case, he acts at his peril, and assumes 
the burden of proving, that he submitted to a good title, paramount to that 
ofthe warrantor. Davenport v. Bartlett §& Waring, 179 

4, When commissioners are authorized by the Orphans’ Court to sell land, 
and make sale of it in that capacity, and executed their individual bonds 
with condition to make title when the purchase money is paid, the execu- 
tion of such a bond, is a collateral matter, which is binding, if at all, upon 
them individually. It is therefore no defence in an action upon the notes 
given for the purchase money, that upon a tender of the money, they re- 
fused to make a title. Jennings § Graham v. The Adm’rs of Jenkins, et 
al. 286 

5. Three commissioners were authorized. by the Orphans’ Court to sell land, 
but one attended in person, and another was present by an agent, and two 
united in making a report of the sale to the court, by which it was con- 
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VENDOR AND VENDEE—conrinvep. 


firmed. ‘The purchaser having executed his notes, and taken possession 
of the land, which he retained for about three years—Held, that he could 
not abandon the possession, and refuse to pay-the purchase money, for an 
alledged irregularity in the sale. Worthington, Adm’r, v. McRoberts, 297 
6. A purchaser of land, at a sale made by order of the Orphans’ Court, who 
is let into possession, cannot defend himself at law, whilst the contract is 
in force, when sued for the purchase money, for an alledged failure, or 
defect of title. Whether Chancery would not, in certain cases, grent re- 
lief— Quere? 297 
7. The vendee of land, who executes his note for the purchase money, takes 
possession, and retains it, cannot successfully resist, at law, the payment 
of the note, upon the ground that some of the vendors were infant heirs, and 
no administration had been granted on the estate of their ancestor, who 
died intestate. Bird v. Daniel, 302 
8. A purchaser who buys a tract of land, pays the purchase money, and ob- 
tains a legal title without notice of an outstanding equitable title, will be 
protected in a Court of Chancery. Hanrick &§ Powell v. Thompson, 409 
9. Where a party had an equitable title to one half of a tract of land, of 
which the line had not been run and ascertained, and was not one of the 
subdivisions of land known to the land office,a possession, to be notice, 
must cover the entire tract claimed. Ib. 409 
10. A purchaser of a lot at a mortgage sale, where the lot had previously been 
sold under execution against the mortgagor, and the possession delivered 
by the sheriffto such purchaser, cannot transfer his title,so as to authorize 
his alienee to sue in his own name. Pryor & Fisher v. Butler, 418 
1). The title of the purchaser of land ata sale under execution, will not be 
prejudiced, though he have notice ofan unregistered deed, if the plaintiff in 
execution was ignorant of its existence. Daniel v. Sorrells and another, 437 
12. Upon a bill filed to rescind a contract for the sale of land, upon the alle- 
gation that the vendor fraudulently represented that a portion of the tract 
included in the bond for title, was contiguous to the residue, when in truth 
it was remote.from it, and did not adjoin the other lands, the vendee is not 
entitled to relief by way of compensation, although the vendor admits there 
was a mistake, and a portion of the land sold omitted out of the bond for 
title, and another portion not sold inserted. Pierce v. Brassfield, 573 
13. The vendor of land cannot successfully resist the performance of his a- 
greement, by showing that the purchaser is indebted to him upon an ac- 
count disconnected with the contract in its inception, or which by subse- 
quent arrangement, is not made a part of it. Byrd v. Odem, 755 
14. The vendor of a forty acre tract of land, well knowing the location of the 
corners and lines, represented one of the lines so to run as to embrace nine 
or ten acres of cleared land, when intruth it contained much less—the dif~ 
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VENDOR AND VENDEE—continvep. 


ference of value between the land pointed out and that conveyed amount- 
ed to almost one third the purchase money; upon discovering the mistake, 
the vendee proposed to the vendor to rescind the contract, or to be allow- 
ed to retain the land, and be allowed a deduction forthe purchase money, or 
leave the matter to arbitration—which several propositions were rejected: 
Held, that these facts show a fraudulent misrepresentation, and entitle the 
vendee to a rescission ofthe contract. Elliott, et al. v. Boaz, et al. 772 
15. Where Esells land of which he is the proprietor to B, and the legal title 
being in H, he makes a conveyance according to the vendee’s directions, 
an offer by the vendee to rescind, should be made to E instead of H.— 
Ib. 772 
16. Quere? Is a vendee of land who proposes to rescind the contract, bound 
to abandon the posssession before he can file a bill to enforce a rescission, 
where his proposition is rejected by the vendor. However this may be,as 
a general rule, no such obligation rests upon the vendee, if the vendor is 
insolvent. Ib. 772 
17. A deed for land, executed to a purchaser at sheriff’s sale, is not void, be_ 
cause the purchaser made known at the sale the existence of certain deeds 
made to him by the defendant in execution, with the intention of purcha- 
sing the property below its value. Such deed, if impeachable, can only 
be impeached inequity. Whethera sale made by collusion between the 
purchaser, and sheriff, is not absolutely void—Quere? Costillo & Keho v 
Thompson, 937 
See Orphans’ Court, 1, 2, 11. 

See Pleading, 8. 


1, When the imputed father pleads not guilty of being the father of the bas- 
tard child, and the verdict is, that he is the real father of the said child, 
the plea and verdict will be referred to the complaint, and an irregular is- 
sue offered by the Court will be disregarded, although the defendant’s de- 
murrer was overruled. 4ustin v. Pickett, 102 
2. The jury returned a verdict in favor of plaintiffs for “fifty acres of the 
south-east fractional quarter of fractional section 24, in township 18, of * 
range 18, in the district,” &c,; the judgment substantially conformed to the 
verdict— Held, that the verdict did not sufficiently identify the land, to en- 
title the plaintiff to a judgment, under which the sheriff could deliver the 
possession of any specific part of the land. Crommelin v. Minter, et al. 595 


See Criminal Cases, Proceedings in, 6. 
See Sunday, 2. 
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a) 
WARRANTY. 


1, A vendee of land, with warranty of title, may purchase in an outstanding 
paramount title, or incumbrance, and may recover upon his warranty with- 
out an actual eviction; but in such a case he acts at his peril, and assumes 
the burden of proving, that he submitted to a good title, paramount to that 
of the warrantor. Davenport v. Bartlett & Waring, 179 

2. Although there is evidence tending to show, that the defendant was aware 
that a horse which he sold to the plaintiff, was diseased with the sweeny, 
and represented that he was foundered, the representation does not necessari~ 
ly amount to a warranty that the horse was not otherwise diseased than 
with founder; but it should be left tothe jury to determine whether the 
terms employed were meant and received as a warranty, or as a mere repre- 
sentation of the seller’s opinion. And the assumption by the Judge, in his 
charge, that the representation was a warranty, will not be legalized, or ren- 
dered harmless, because the jury would have been warranted in finding a 
verdict for the plaintiff upon the ground of fraud ; for it cannot be known 
that their verdict was not induced by the charge of the Court. Williams v_ 
Cannon, 348 
See Chancery, 7. 


WILLS AND TESTAMENTS. 


1. A bequest of a slave to one for her life, and “at her death to the lawful 
issue of her body, that may then be living, to them and each’ of them, share 
and share alike, but should she die without lawful issue, then to go to her 
sisters, share and share alike,” is good, as an executory devise, the sisters 
taking a vested remainder, as purchasers, which was not affeoted by the 
sale of the slave, by the husband of the tenant for life. Woodley v. Find- 
lay, et al. 716 

2. A bequest of perishable chattels to one for life, with remainder to an- 
other, without some direction as to the mode of enjoyment, shows the in- 
tention of the testator, that each taker shall have the same mode of enjoy- 
ment, and this is the rule, whether the bequest is general or specific, or of 
aresiduum. But the general rule is controlled by the intention of the tes- 
tator shewing how the tenant for life is to enjoy the estate: Held therefore, 
that when the bequest was, that so much of the testator’s stock or town 
property as was sufficient to pay his debts, should be sold, and the residue 
of his property was given to his wife during her life or widowhood, (with 
remainder over,) to use in any necessary or lawful] way,to sell for a valua- 
tion, or to dispose of all or any part for her convenience or necessary use, 
was a bequest of the use of the property in kind, and that the executors of 
the wife were accountable for such only as remained in specie, or were 
sold during her life-time, but not for necessary use. Harrison, et al. v. 

Foster, et al. 955 
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WITNESS. 


1, The grantor in a deed of trust, by which property is conveyed to a truss 
tee, for the benefit of creditors, is not a competent witness for the trustee 
in a suit by him to recover the trust property from a purchaser claiming 
through a sheriff’s sale, by virtue of an execution against the grantor. — 
Hodge v. Thompson, 131 

2. One whohas indemnified the sheriff for seizing goods so conveyed, is not 
a competent witness to sustain the title of the purchaser from the sheriff, 
when the suit is by the trustee ; because, when the sheriff is indemnified, 
the purchaser, if evicted, may sue him as a warrantor of the goods pur- 
chased. Ib. 131 

3. The plaintiff may prove his account by his own oath under the statute, 
although the suit is brought upon a note as well as an account. Grant v. 
Cole & Co. 366 

4. The plaintiff may abandon a part of his account, so as to bring it under 
$100, to entitle him to testify. Ib. 366 

5. No notice other than that contained in the declaration, need be given, 
that the plaintiff intends being a witness under the statute. Ib. 366 

6. When a witness is so situated that he will be liable to the same extent to 
the unsuccessful party in the cause, no matter which he may be, his inter- 
est is balanced, and he is competent to testify for or against either party. 
Spence v. Mitchell, 744 

7. Semble—where a witness cannot be affected by the verdict and judgment 
which may be rendered in the cause, he cannot be rejected on the ground 
of interest. Jb. 744 

8. Although a witness may be interested in the question, yet if his liability 
will remain unimpaired, no matter how the suit in which he is called to 
testify may eventuate, an objection will not lie to his competency. Ib. 744 

9. The admission of the nominal plaintiff, after he had parted with his inter- 
est, cannot be given in evidence to defeat the beneficial plaintiff. Head, 
&c. v. Shaver & Adams, 791 

10. An interest in the,question does not disqualify a witness—it must appear 
that he will gain or lose by the direct legal operation and effect of the 
judgment, or that the record will be evidence either for or against him, in 
some other action. Stewart v. Conner, 804 

11. Where the judgment will not be evidence for or against the witness, to 
show his exemption from, or liability to either party, or in any manner af- 
fect their rights in respect to the witness, he is competent to testify ; and 
this although the judgment against the defendant would be evidence in 
his favor in an action at his instance against the witness to show that he had 
paid the money under legal coercion. Ib. 804 

12. When a levy has been made by the sheriff, on property for which he was 
afterwards sued, by one claiming it under a deed of trust from the grantor, 
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WITNESS—conrinvep. 


and which he subsequently sold and applied to the payment of one of the 
creditors of the grantor, thereby incapacitating him from being a witness 
inthe suit: Held, that this was not within the rule, which prevents a par- 
ty to the suit, by any act of his, from incapacitating one from being a wit- 
ness against him. JVapier v. Cook, 838 
13. The court cannot exclude the testimony of a witness, because in the opin- 
ion of the court, he denies on his cross-examination, what he had sworn to 
upon the examination in chief. Powell v. Olds, 861 
14. One who had purchased a slave, paid the principal part of the purchase 
money, and afterwards rescinded the contract, and retained possession of 
the slave by a contract of hire, is a competent witness for the vendor, in a 
suit by him against one who purchased the slave at a sale by execution, as 
the property of the witness. His competency does not depend upon the 
fact of the vendor having repaid the purchase money, — the rescission 
ofthe contract. Babcock v. Huntington, 869 
15. A witness who is a director of a bank, cannot be asked whether the other 
directors of the bank and himself, knew with what intention a rail road 
company issued certain bills or notes. Whetstone v. The Bank at Mont- 
gomery, 875 
16. A former executor, who has resigned his trust, may be a witness against 
the administrator subsequently appointed. McLaughlin v. The Creditors 


of Nelns, 925 
See Evidence, 12, 13, 35, 40, 41. 


WITNESS, CERTIFICATE OF. 


1. A witnesses certificate is not an open account, so as to be barred by the 
statute of limitations of three years. Carville, &c. v. Reynolds, 969 
2. Sucha certificate assigned, will enable the assignee to sue in the witness’ 
name, for his use, and the amount to be recovered does not depend on the 
sum paid for the certificate by the assignee. Ib. 969 
3. It is competent for the party, notwithstanding the certificate, to show that 
the witness undertook, before the services were rendered to attend gratui- 
tously. Jb. 969 





